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INTRODUCTION

The New Deal: A Lost Golden Age?

Romain Huret, Nelson Lichtenstein, and Jean-Christian Vinel

In the historical narrative that prevails in the early twenty-first century,
the New Deal years are positioned between two equally despised Gilded
Ages, the first in the late nineteenth century, which inspired Mark Twain’s
witty phrase, and the second characterized by the new world of Walmart,
globalization, and right-wing populism in which we currently live. What
defines these two ages is an important and increasing level of inequality
legitimized by powerful ideologies—namely, Social Darwinism at the end
of the nineteenth century and neoliberalism today. In stark contrast, the
era of the New Deal was first and foremost an attempt to put an end to in-
equality in U.S. society. In the historical longue durée, it appears today as
a kind of golden age when policymakers and citizens sought to devise
solutions to two major questions—labor on one side, social on the other—
that stood at the heart of the U.S. political economy during the twentieth
century.!

The increasing prominence of this reading of U.S. history owes much to
the French economist Thomas Piketty’s Capital in the Twenty-First Century
and the U-shaped curve that has come to summarize his research.? With an
impressive set of data, Piketty highlights the failure of an idea popularized
during the Cold War by the National Bureau of Economic Research (NBER)
economist Simon Kuznets.? Taking note of the reduction in income inequality
from 1913 to 1948, Kuznets, an anticommunist émigré born in Russia, pre-
dicted that the United States had entered a new phase in its economic history,
as a growing number of individuals reaped the benefits of growth and the
share of the national income held by the richest individuals continued
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decreasing.* Kuznets’s bell-shaped curve, which traced the relationship
between growth and inequality, typified the optimism of the liberal consensus
of the time on questions of political economy. Much like industrial plural-
ists who believed that collective bargaining had ended the class struggle in
the United States, Kuznets suggested that inequality as an attribute of U.S.
society was fading.’

Piketty’s U-shaped curve traces the fall and rise of income inequality and
shows that Kuznets’s hypothesis—now a vanished dream—was too optimis-
tic even in the 1950s.° With its emphasis on taxes and inheritance, Piketty’s
work offers an additional dimension to the work of historians and soci-
ologists who have traced the rise and decline of labor unions as a key to the
political economy that sustained the more cohesive class structure of the
United States in the postwar era. Indeed, Piketty’s story correlates well with
the rise and fall of union membership density, which follows a symmetrically
opposite curve.” Piketty has hardly been alone in his rediscovery of the ex-
ceptional period that coincides with the so-called New Deal order. Taken up
by both pundits and scholars since the early years of the twenty-first century
and famously advertised in Paul Krugman’s New York Times article, “For
Richer,” in 2002, this statistical investigation of inequality gradually helped
produce a new narrative in which the New Deal order is highlighted as a pe-
riod of decreasing inequality, with the years between the 1930s and the
1970s becoming an exceptional “great compression.” The publication of Cap-
ital, then, was a political moment that crystallized mounting fears and ten-
sions about the state and sustainability of U.S. democracy and thus exposed
as a fallacy the notion that Americans ignore or tolerate high levels of eco-
nomic inequality.

In fact, from the end of the Cold War to the financial collapse of 2008,
from the presidency of Barack Obama to that of Donald Trump, U.S. politi-
cal culture has been in a state of both polarization and flux. The labor ques-
tion seems very much back on the political and social agenda, even if it has
been put there by right-wing populists seeking to dismantle all that is left of
New Deal social provision and regulation. But whatever the partisan context,
the return of Gilded Age levels of income inequality in a globalized world of
capitalist instability and working-class multiculturalism has returned bed-
rock economic issues involving jobs, income, and security to the center of
U.S. politics. Notably, in the first years of the Obama presidency, two prom-
inent political sociologists called their survey of his first term “Reaching for
a New New Deal.™®
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Such zeitgeist animates this collective book. We argue that Piketty’s
Capital—inasmuch as it enables historians to assess once again the period
that opened up after the Great Depression—marked the passing of a histo-
riographical moment.” Kuznets’s theory, indeed, was very much in tune
with the end of reform that underwrote the concept of the “New Deal or-
der” as Steven Fraser and Gary Gerstle defined it in their famous 1989
book. Over the past fifteen years, as we note below, many historians have
sought to move beyond this framework because they have found the con-
cept too limited. Yet the return of a discussion of economic inequality has
breathed new life into the concept of the New Deal order, this time as a
political construct used to criticize the rise of neoliberalism—that is, the
attempt to insert the principles of classical liberalism into modern
governance—and its social consequences. This in turn has gone hand in
hand with a more positive reading of the importance and consequence of
the New Deal, a macrohistorical event that Ira Katznelson has compared to
the French Revolution in Fear Itself!

Our book, Capitalism Contested, is thus premised on the notion that
we are today at an important historiographical juncture in the political his-
tory of the twentieth century, with questions of economic power, class rela-
tions, and political economy occupying a prominent position. Our current
predicament—the high incidence of social inequality and poverty, the ines-
capable class dimension of many aspects of the lives of Americans from
housing to education, working conditions, and health care—is deeply an-
chored in the history of the New Deal order. The moment is ripe, we believe,
to revisit it, as both a concept and a historical phenomenon.

Revisiting the New Deal Order

For all the statistical allure of the “great compression,” our argument that the
New Deal order remains a useful concept for thinking about change and con-
tinuity in U.S. political, social, and economic history certainly requires
elaboration. All historical concepts have a life cycle, and some might contend
that the New Deal order has been so thoroughly discussed and challenged
since 1989 that it has already lost most of its explanatory power."

Measures of inequality were conspicuously absent from Fraser and
Gerstle’s volume, originally published in 1989. Rather, their purpose was to
provide a chronology based on the concept of electoral realignment and an
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analysis of the ideological structures that sustained this order from the 1932
election until the Reaganite breakthrough in 1980. The New Deal electoral
coalition, they explained, was the mainstay of an order that was defined by
“an ideological character, a moral perspective, and a set of political relation-
ships among policy elites, interest groups, and electoral constituencies that
decidedly shaped American political life for forty years.” But they did not aim
to lament the end of a great past. The articles contained in that collection
emphasized New Deal reformism as moderate and limited. It was merely a
lost opportunity rather than a lost golden age. As a whole, the collection
faulted liberals for failing in the 1960s to prevent the disintegration of the
order they had created.”?

In the decades since the publication of that book, scholars have uncov-
ered the racial and gender dynamics at work in the making of New Deal so-
cial provisions, suggesting the tensions were so strong that the New Deal
order was fragmented and fragile from the beginning. Many women were ex-
cluded from the Wagner Act, the Social Security Act, and the Fair Labor
Standards Act. Although drafted in gender-neutral terms, these laws used a
definition of “employee” that limited security to full-time workers, thus ex-
cluding part-time, hospital, educational, and agricultural workers. Almost
all government workers were excluded from coverage by federal labor laws,
and many retail and clerical workers were unable to secure benefits under
the Social Security Act. Domestic service, the largest source of employment
for women in the United States before 1940, was excluded from employment
legislation by both Congress and state legislatures in the first decades of the
twentieth century. Southern congressmen were not the only culprits; middle-
class Progressive activists in the North who supported labor reform for men
and children contended that domestic service was a fundamentally different
activity that did not deserve coverage by the New Deal statutes. The New Deal
social wage was thus only available to about one-fifth of all women, and the
rest were consigned to a dependent status by a “maternalist ideal” that did
not construe them as legitimate breadwinners; their dependency was “suc-
cored,” in Gwendolyn Mink’s apt phrase, by programs of assistance.®

Historians have not simply shifted the social basis of New Deal provisions
from electoral constituencies to the male breadwinner household. They have
also revealed the extent to which the New Deal order presumed white citizen-
ship. Racial issues proved equally vexing to the early New Dealers, in the
unions and in terms of social policy. Occupations that heavily employed
blacks, including agriculture and the service trades, were excluded from
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coverage by key New Deal statutes. This decision reflected the power of
southern congressmen, whose defense of segregation became the warp and
woof of New Deal social provision. Yet Southerners were not alone in shap-
ing a white New Deal—indeed, the New Deal political economy contained
many obstacles to black economic advancement. In the North and South, Af-
rican Americans faced a combination of local and federal policies, labor
union rules, municipal machines, and social practices that turned the quest
for security into a racialized pattern of insiders and outsiders. Reviewing a
host of local struggles that developed in response to this institutionalized
exclusion, historians such as Martha Biondi, Robert Self, Rhonda Williams,
Matthew Countryman, Paul Jones, Jacqueline Hall, Gordon Mantler, and
Thomas Sugrue have shown that a long civil rights movement was embed-
ded within the shifting trajectory of the liberal state from thel930s to the
1970s.1 Rooted in the popular front and the civil rights unionism that devel-
oped in the 1940s, this movement had an important social democratic poten-
tial that transcended the formal rights-oriented color blindness on which the
traditional historiography of the civil rights movement had focused. The
March on Washington “for Jobs and Freedom” and the debates over the mid-
1960s Freedom Budget were illustrative of this potential. Yet the policy im-
passe at the federal level ensured that it was mostly in local struggles for equal
opportunity in employment and housing in the North and West that the
movement advanced its agenda, even if, notably, these struggles failed to ef-
fect the transformation of the urban political economy that would have been
necessary to prevent the white suburbanization that led to the urban crisis.”®

Equally important in the long history and outcome of these struggles
against entrenched white economic power was the evolution of the law and
the bifurcation of the labor and civil rights impulses into two different legal
venues. As the legal historians Reuel Schiller and Sophia Lee have shown,
because postwar liberals failed to promote an economic egalitarianism that
would also sustain African Americans’ quest for racial justice in the work-
place, the labor movement and the civil rights movement increasingly relied
on separate and conflicting legal mechanisms—labor law on the one hand
and an emerging civil rights legal discourse on the other—that often turned
trade unions and their erstwhile civil rights allies into increasingly embit-
tered rivals.'®

Our book does not challenge these fundamental insights. Rather, we ar-
gue that the New Deal order has been a continually evolving construct that
remains the key to understanding twentieth-century political, social, and
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economic history. The New Deal order was a product of a particular set of po-
litical institutions, social movements, ideological propensities, and legislative
initiatives that gave shape and substance to this mid-twentieth-century re-
form impulse. Bringing back these structural forces seems crucial to mak-
ing sense of the New Deal order, especially in the field of political economy.

Bringing Back Political Economy

As the study of both domestic and global capitalism has become an increas-
ingly compelling focus of historical inquiry, it is apparent that the rise of New
Deal reformism was predicated on and shaped by the particular character of
the capitalist economy it sought to reshape. Three features of that economy
are notable. First, as scholars of nineteenth- and early twentieth-century U.S.
capitalism, including Jonathan Levy, Andrew Wender Cohen, Scott Nelson,
Edward Balleisen, Jeffrey Sklansky, and Richard White, have demonstrated,
corruption, instability, inequality, ethnic conflict, and partisanship were
deeply embedded within U.S. entrepreneurial culture.” The corporation, as
alegal and organizational construct, remained a highly contested form of eco-
nomic enterprise.”® Unresolved too was the capacity of the state to use either
the Federal Reserve or other regulatory instruments to ameliorate the busi-
ness cycle, curb unemployment, and increase working-class incomes. Both
the money question and the labor question were as yet unresolved at the dawn
of the New Deal impulse.

Second, the New Deal proved efficacious because it coincided with that
epoch in U.S. history when the American economy was continental in scope
yet insular in relation to that of other countries. Foreign trade and finance
were relatively unimportant. This made Keynesian tools of economic gover-
nance highly effective: these included countercyclical fiscal policy, monetary
stability, state support for collective bargaining, and regulatory policies de-
signed to boost consumption.”” As the economic historians Robert Collins
and Robert Gordon have demonstrated, productivity growth—and economic
growth more generally—was uniquely high, even when the transition from
an economic regime based on heavy industry to a more consumer-oriented
one helped make the Great Depression truly great, an argument first advanced
by the historians Michael Bernstein and Colin Gordon.?

Finally, a notable feature of New Deal political economy was the central-
ity of the vertically integrated, multidivisional corporation to the politics
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and regulatory statecraft of that era. As Philip Scranton, Howell Harris, and
other business historians have demonstrated, smaller, proprietary firms re-
mained important and dynamic features of the industrial landscape before
and during the New Deal era.? But the giant industrial corporation, often
with a mass production technology at its heart, captured the imagination
of the New Deal generation. Both Alfred Chandler and John Kenneth Gal-
braith made these bureaucratically structured institutions central to their
understanding of the U.S. economy.?? Likewise, Adolf Berle, Gardiner
Means, and Peter Drucker, not to mention Franklin Roosevelt himself, saw
the democratization, if not the breakup, of these enterprises as central to
any reform of U.S. capitalism. And, as Joshua Freeman demonstrates in
Behemoth: A History of the Factory in the Making of the Modern World, the
fact that such companies were also identified with gigantic production
complexes employing tens of thousands of proletarians proved ideologi-
cally attractive to reformers of the Left as well as those advocating the in-
dustrial status quo. From Alfred Sloan to Walter Reuther, and from Thomas
Watson to Philip Murray, the effort to regulate and democratize the giant
corporation remained a much-contested terrain of struggle during the
New Deal era.?®* All this would become enormously consequential when
U.S. corporations encountered a more challenging economic environment,
a product of both greater competition from abroad and financialization at
home.

Although the first generation of New Deal historians were well aware of
the ideological and economic headwinds faced by this effort to reform U.S.
capitalism, scholars writing in the twenty-first century have demonstrated
the breadth, depth, and ideological diversity of those hostile to the Roose-
veltian project in particular and to social democracy more generally. Intel-
lectual historians have been particularly important to this project. In
Transcending Capitalism: Visions of a New Society in Modern American
Thought, Howard Brick explored how reformist intellectuals of the interwar
era sought to decenter the market and the profit motive in their effort to imag-
ine a postcapitalist society that enhanced and advanced New Deal princi-
ples of social welfare and corporate regulation. But that project encountered
furious resistance among those who considered virtually any effort to man-
age U.S. capitalism a subversion of a free society. Jennifer Burns, Angus
Burgin, and Nancy MacLean have explored the work of a highly influential
set of anti-New Deal and procapitalist intellectuals, and Kim Philips-Fein
and Lawrence Glickman have demonstrated the degree to which businessmen
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and politicians have sustained and contributed to this increasingly powerful
anti-New Deal discourse.?*

More important than ideology, however, in tracing the rise of opposition
to the New Deal and its increasing efficacy in the 1970s and afterward, have
been the concrete struggles between labor and management and among cap-
italists who have sought to escape or thwart the regulatory structures
erected by a generation of New Dealers. The 1940s and 1950s were exception-
ally prosperous, but that good fortune hardly tempered corporate hostility
to the New Deal state and the trade union movement that had flourished
under its wing. Writing in the early 1980s, Howell Harris demonstrated that
the corporate “right to manage” proved a banner under which a business
mobilization against labor took place, and more recently Mark Wilson has
shown that despite nearly guaranteed sales and profits, big business found
the political economy that governed the World War II production effort far
too intrusive. Jennifer Klein has shown during this same era that business
hostility to the expansion of the New Deal welfare state was also based on a
fear of labor militancy and the growth of state power and legitimacy. And in
their studies of regionally based businessmen and politicians, Elizabeth
Shermer and Shane Hamilton have demonstrated that powerful elites, espe-
cially in the South and West, have sought to escape the New Deal regulatory
state in the name of economic development. This same highly politicized and
culturally resonant impulse helped corporations like Walmart and Lone Star
Steel, and the many enterprise migrants from North to South, generate a busi-
ness culture and political environment that was allergic to the thrust of the
entire New Deal idea. By the 1970s, corporations and politicians hostile to
any limitation on the market were increasingly active in U.S. politics.”

The business counteroffensive against the whole structure of New Deal
regulation took place not just on an ideological, geographical, or cultural
plane, but in terms of the very structure of enterprise and employment. By
the 1970s and 1980s, the managerial quest for “shareholder value” proved a
spur to a radical reorganization of many businesses. Instead of scope and
scale, managers now sought a radical focus on just the core operations
and values of the enterprise. Global supply chains replaced vertically inte-
grated production; “fissured” employment enabled management to rely on
the market to discipline labor; meanwhile, new forms of contracted and
temporary labor began to eviscerate the traditional employee-employer re-
lationship and the New Deal regulations and protections associated with
that framework.?



Introduction 9

The progressivity of the New Deal-era tax regime has also proved a highly
partisan issue that has increasingly tilted toward the interests of capital. In
the 1980s historians such as Mark Leff argued that Rooseveltian “soak the
rich” taxation rhetoric was but a symbolic effort designed to appease
the forces of democracy. But in more recent decades a new generation of
scholars has revisited the tax policy of that era to demonstrate that New
Dealers invented one of the most ambitious forms of progressive taxation, a
fiscal state that emerged, as the legal scholar Ajay Mehrotra has shown, at the
end of Reconstruction and took its full shape during World War II. It was
both broadly based and highly progressive. Conservatives had, of course, at-
tacked this tax structure in the 1930s, but mobilization against it made head-
way only in the 1970s and afterward when those hostile to the political
economy of the New Deal took advantage of the stagflation and productivity
decline characteristic of that decade to deploy a set of supply-side slogans
and initiatives that could make the evisceration of progressive taxation ap-
peal to millions of Americans and not just a tiny circle of rich white men.?’

All this amounted to what we today call “neoliberalism.” In his con-
tribution to the original Rise and Fall of the Fall of the New Order, Ira
Katznelson noted that one of the hallmarks of that order was the disappear-
ance of sustained discussion investigating the relationship between the so-
cial and the economic. He asked “whether a ‘third way’ could be found to
maximize the chances for prosperity and liberty in the post-depression, post-
war world.” Ideologically totalizing viewpoints exemplified by books such
as Karl Polanyi’s Great Transformation or Friedrich Hayek’s the Road to Serf-
dom, Katznelson explained, had given way to a moderate Keynesianism that
relegated questions of political economy to specialists who studied the na-
tional economy in isolation from the social and political dynamics charac-
teristic of the society as a whole.?® More recent scholarship, however, has
shown that the search for the “third way” did not stop in the 1940s. In fact,
Hayek stood at the center of an international intellectual community that
never accepted Polanyi’s famous double transformation. Angus Burgin,
Philip Mirowski and Dieter Plehwe, Jean Solchany, and Daniel Stedman Jones
have uncovered much of that story.?? Starting in 1938 with the Colloque Walter
Lippman held in Paris and then moving forward—thanks to lavish business
funding directed toward the Mont Pélerin Society and the Chicago School
of economists after 1948—this generation of libertarian economists worked
to make a case for their vision of a disembedded market as the source of human
freedom and market principles as a mode of social organization.
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To be sure, this neoliberalism never quite achieved either unanimity or
hegemony. First, there were important differences of opinion between mem-
bers of the group (between Europeans and Americans on the status of labor
unions; and between the Virginia School’s James Buchanan and Gordon Tull-
ock and Chicago’s Milton Friedman on the relationship between the free
market and democracy). Second, neoliberal prescriptions, which ranged from
monetarism to the privatization of social protections, including health care
and education, remained heavily influenced and constrained by the institu-
tional and political characteristics of each national context.’® Nevertheless,
by the 1980s and 1990s there was no denying the influence of neoliberal ideas
on both the left- and the right sides of the political spectrum, in the United
States and the United Kingdom certainly, but also in Sweden and other tra-
ditionally social democratic European polities.” In this respect the 1970s were
indeed a “pivotal decade,” as Judith Stein has noted. Against the backdrop of
a crisis that frayed the Keynesian consensus, policymakers created the po-
litical and social framework that engendered austerity at home, the increas-
ing financialization of much economic activity, and the emergence of a global
trading system that eroded U.S. manufacturing.*

A Structural and Longue Durée Framework

In assessing the influence of neoliberalism on the New Deal, however, it is
important to see that order in the longue durée of U.S. governance. In this
respect, the literature on U.S. political development is most valuable. Histo-
rians working in this field have successfully challenged the notion that the
U.S. state was weak in the nineteenth century. By adopting a more capacious
definition of state activism, they have uncovered previously unseen forms of
public governance. Such an approach expands the continuity and rupture
of the New Deal order both chronologically and thematically.* Similarly,
it would be wrong to conclude that the 1980s and Republican victories at the
polls in that decade and later ushered in a period during which—under the
sway of increasingly powerful neoliberal ideas—the state was thoroughly re-
moved from U.S. society and its economy, turning the United States into a
homogeneously “Right Nation,” to use the title of a well-known volume.*
Although there is no denying the importance of the political changes
that have been wrought since the presidency of Ronald Reagan, some of
which have struck at the heart of the ideal of security that was the “moral
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imperative” of the New Deal order, we nevertheless need a more complex
perspective that takes into account the long-term influence of liberal re-
form. Here again, the work done by scholars of U.S. political development is
important. As Stephen Skowronek has argued, “The conservative turn did
as much to expose the legacy of liberalism as it did to displace it.” Far from
erasing the structures erected by liberal reformers from the institutional
landscape, conservatives have had to work with them and through them to
produce conservative results. Their ability to do so has been constrained
by the U.S. electorate’s preferences, which do not mirror the ideological
logic of neoliberal treatises, but also by the fact that liberal reform has not
simply built state power, it has empowered entrenched interest groups to vie
for influence over the formulation and implementation of key state policies.
Allin all, the liberal state has shaped conservatism as much as conservatism
has transformed it.*

Although U.S. liberalism has certainly not regained the credibility and
dominance it had during the 1930s and 1940s, and although the coalition
that sustained that midcentury, labor-oriented polity is gone, we argue that
the neoliberal assault on the New Deal order has fallen far short of its grandest
expectations both in the Reaganite 1980s and during subsequent conserva-
tive presidencies. Despite a Supreme Court that toys with Lochner-era juris-
prudence, the fiscal and regulatory powers of the federal government remain
extensive, and the “culture wars” have been largely won by Progressives. Fur-
thermore, key pillars of the U.S. welfare state, including federal guarantees
covering retirement security and health insurance have either been preserved
or enhanced, at least through the end of the Obama presidency.

Although the U.S. Right can take satisfaction in the virtual destruction
of the labor movement and the legal framework that once sustained it, in the
end, no political order exhibiting the potent “ideological character and moral
perspective” that Steve Fraser and Gary Gerstle identified with the New Deal
has successfully arisen in its stead. Rather, a struggle over the fate of that or-
der has gone a long way toward maintaining the ideological breach that has
divided Left from Right during the past century and the partisan line that
has divided most Republicans from most Democrats during that same era.
We suggest, then, that the New Deal order remains a very effective framework
to make sense of U.S. political history and the transformation of U.S. political
economy in the years since 1929. The essays assembled here therefore offer a
historicized analysis of the degree to which that political, economic, and
ideological order persists and the ways in which it has been transcended or
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even overthrown. These essays pay great attention not only to those ideas
and social forces hostile to the New Deal but also to the contradictions and
debilities that were present at the inauguration or became inherent in this
liberal impulse during the last half of the twentieth century. The unifying
theme among the essays consists not in their subject matter—politics, political
economy, social thought, and legal scholarship are all well-represented—but
in a historical quest to assess the transformation and fate of an economic and
policy order nearly a century after its creation.

The book is organized into three parts. Part I, “The Political Economy of New
Deal Reformism,” probes the ideological meaning and policy framework that
both sustained and subverted the New Deal order. In Chapter 1, K. Sabeel
Rahman emphasizes the technocratic managerialism that stood at the heart
of so many aspects of the New Deal regulatory state, contrasting this effort
to make markets work in a more efficient manner with the more democratic
and radical Progressivism of theorists and practitioners such as Louis
Brandeis and John Dewey a generation before. Both Brandeis and Dewey had
put forth a more expansive and radical vision of democracy that directly con-
fronted both the concentrated economic power inherent in corporate capital
and the inequalities generated by untamed market forces. The New Deal
achieved many of these Progressive policy aspirations, but the New Dealers’
emphasis on what Rahman calls the “neutral goals of growth and welfare,”
led them to narrow down the role of economic experts to the efficient man-
agement of the market, thus opening the door to the rise of a neoliberalism
that mobilized popular hostility to governmental power and expertise on
grounds of inefficiency and interest capture. Much of the brittleness of the
New Deal political economy, Rahman argues, is rooted in the New Dealers’
decision to move away from attempts to find democratic solutions to questions
of class and inequality in the modern economy.

In Chapter 2, Timothy Shenk discusses the emergence in the early twen-
tieth century of the idea of a national economy that sustains Rahman’s
critique of New Deal technocratic politics. In the Progressive era and before,
the idea that it was the responsibility of the federal government to measure
and then enhance overall economic growth was foreign to both progressives
and reactionaries. The very concept of an integrated, interdependent national
economy simply did not exist. New Deal economists and statisticians helped
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create that understanding of how the world works, but in the process an em-
phasis on economic growth and full employment helped narrow the mean-
ing of U.S. liberalism and relegitimize the giant corporation, whose power
and purpose now seemed less salient than the sheer job-creating growth of
an entity like General Motors or General Electric.

Jason Scott Smith (Chapter 3) and Samir Sonti (Chapter 4) offer a set of
more favorable understandings of the New Deal impulse that stand in marked
contrast to the technocratic critique put forward by Rahman and Shenk. In
his essay, Smith celebrates the mixed economy that he identifies as key to the
New Deal’s highly successful state-sponsored economic development char-
acteristic of the 1930s and 1940s. Economic growth was “spectacular” during
these decades, but, argues Smith, it did not displace the effort to “reform”
U.S. capitalism as Alan Brinkley argued in his contribution to the 1989 vol-
ume edited by Fraser and Gerstle. There was far more continuity between the
early years of the New Deal, including the era of the corporatist National In-
dustrial Recovery Administration, and the experience of World War II and
after, when the enormous growth and transformation of the economy—and
the rise of living standards for black, brown, and white—represented a tri-
umph of American liberalism.

Like Smith, Samir Sonti argues that not all aspects of New Deal-era
Keynesianism were obstacles to a more thoroughgoing reform of U.S. capi-
talism. Sonti identifies a strand of New Deal statecraft he labels “institutional
Keynesianism.” Emerging out of the Department of Agriculture, where fig-
ures like Mordecai Ezekiel, Gardiner Means, and Donald Montgomery sought
to reverse deflationary pressures, this cohort of policymakers and intellec-
tuals came to see the persistent inflationary pressures that bedeviled post-
war America as a product of oligopolistic corporate power, especially in key
industries such as steel and automobiles, which “administered” prices by
managerial fiat. The demand for full employment by Keynesians of this
institutional orientation did not represent a retreat from a program of struc-
tural intervention in favor of the politics of growth, argues Sonti. Instead, their
program, whose influence continued well beyond the 1930s, was designed
to achieve a national social democracy that began with the radical reorgani-
zation and regulation of the farm economy and then sustained working-class
purchasing power by integrating the otherwise segmented urban and rural
political economies.

In Part II of our book, “New Deal Headwinds: Contestation and Resis-
tance,” four authors interrogate the structural forces that helped dismantle
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the New Deal order. In Chapter 5, Karen Tani argues that New Deal welfare
programs did not replicate the paternalism of earlier eras. Instead they cre-
ated a set of “rights” that welfare recipients used both to their own advan-
tage and to that of those New Dealers charged with advancing a robust welfare
state. Although the decentralization of New Deal welfare programs, which
gave a larger role to states and localities, has often facilitated racist and sex-
ist administrative welfare regimes, Tani shows that during the most dynamic
phases of the early New Deal, the lack of local and state capacity meant that
local officials had to structure their program in line with mandates from
Washington. In Chapter 6, in parallel fashion, Elizabeth Tandy Shermer ex-
amines the fate of another government program, considering the origins of
the contemporary student debt crisis, which now burdens college graduates
with more than a trillion dollars in outstanding financial obligations. Shermer
shows that because of the racial and religious divides that fractured postsec-
ondary education, as well as the elitism of many private colleges and univer-
sities, New Deal efforts to expand higher education were distorted and
constrained. Offering aid and loans to individual students, rather than in-
stitutions, proved a dysfunctional compromise that increasingly put the bur-
den of higher education finance on hard-pressed families, while encouraging
tuition hikes, the growth of for-profit institutions, and a fragmentation of the
country’s system of higher education.

Conservative ideology and practice constitute the subject of two addi-
tional chapters in this part of our book. In a discussion of the historical
background to California’s Proposition 13 and other property tax limitation
laws at the state level, Isaac William Martin (Chapter 7) reaches back to the
late nineteenth century and the era of the New Deal to demonstrate that such
tax “revolts” are nothing new, but represent a favorite strategy of those ele-
ments of the population, both plebian and elite, hostile to government regu-
latory initiatives. Neoliberal ideology had little to do with the actual origins
of Proposition 13 and other tax limitation initiatives of the 1970s: rather, deep
structural flaws in the New Deal order, which left state and local governments
fiscally responsible for a growing burden of welfare services and infrastruc-
ture expenditures, stoked the resentments of middle-class homeowners whose
taxes had jumped as the nominal value of their property ballooned in an era
of stagflation and fiscal crisis. A victory of the antitax Right was not inevi-
table: labor and the Democrats had their own tax-relief plans for hard-pressed
homeowners. But a combination of happenstance and hard work enabled vet-
eran conservatives like Howard Jarvis to champion this discontent and
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thereby constitutionalize an utterly regressive and austerity-generating tax
regime that has hobbled the New Deal order for more than four decades.

In Chapter 8, on the influence of the libertarian Koch brothers’ network
on U.S. politics and social policy, Nancy MacLean also demonstrates the in-
terplay between ideology and organizational power, the latter abundantly
fueled by tens of millions of Koch dollars. Milton Friedman and the Chicago
School of economic theorists effectively made the argument that business and
the market had to be freed from the hand of the state in order for capitalist
liberty to flourish, whereas James Buchanan and his Virginia School of eco-
nomic and political thought put equal emphasis on the fettering of democ-
racy itself, a project powerfully advanced in the twenty-first century by the
billionaire Koch brothers and their like-minded confederates. MacLean’s on-
the-ground analysis of how the Koch network funded a regiment of politi-
cians, academics, and operatives goes a long way toward explaining how, at
a moment in 2008 and 2009, when financial capitalism had so clearly dem-
onstrated its failures, a powerful, right-wing movement arose that rapidly
deployed an effective set of state-level policy initiatives designed to eviscer-
ate the labor movement, block the implementation of the Affordable Care
Act, and entrench Republican Party rule in a fashion that subverted demo-
cratic norms.

Part IIT of this book, “Capital and Labor at the Twilight of the New Deal,”
analyzes economic structures that shape political debates and articulate so-
cial tensions. In Chapter 9, Nelson Lichtenstein explains how and why New
Dealers once thought that the giant, centralized, vertically integrated corpo-
ration stood close to the heart of their social imagination, as an object of
both scorn and reform. But in recent decades corporate management has de-
ployed an extensive set of legal and organizational innovations to disaggre-
gate the corporation and “fissure” the workplace, thus giving capital an
enormous legal, financial, and managerial advantage in the governance of the
supply chains that are today the sinews of global trade and production. In
Chapter 10, Margaret O'Mara examines a particular variant of corporate
America, the people and companies of the modern technology industry and
its command-and-control center in Silicon Valley. She offers a critical decon-
struction of the high-tech executives and professionals who see themselves
as “disrupters” of traditional industries, markets, and state institutions. Early
success in Silicon Valley was highly dependent on the Cold War state, but
the same forces that destabilized the business and labor constituencies of
the New Deal order in the 1970s also opened up avenues for small, agile new
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businesses that could quickly globalize supply chains, slash labor costs, and
generate an antiunion, contingent-employment regime.

In Chapter 11, William P. Jones turns to the world of labor to examine
the history of public employment unionism. He argues that although such
unions were once subject to intense hostility because of their left-wing char-
acter in the 1930s and 1940s, the reemergence of state and local public em-
ployee unionism in the 1960s constituted a victory for both labor and the New
Deal that partially compensated for the failure of unions to organize the
South. But the success of such unionism could not stand in isolation from
the larger conservative assault on the New Deal order, evidenced most re-
cently in judicial decisions undermining the organizational and financial
strength of public-sector unionism. Finally, in Chapter 12, Kate Andrias con-
fronts this new labor relations regime, delineating the erosion of the legal
structures sustaining a potent union movement, and also identifying the
sources of a new legal regime that might sustain a different kind of unionism,
one more attuned to the needs of workers and the characteristics of work-
places in today’s economy. Inspired by the “Fight for $15” movement and
other such low-wage, industrywide insurgencies, this new framework moves
labor law away from the individual worksite and the traditional employer/em-
ployee dyad while claiming a greater role for unions in formulating public
employment policy and, indeed, the direction of the entire political economy.



CHAPTER 1

Transcending the New Deal Idea of the State

Managerialism, Neoliberalism, and Democracy

K. Sabeel Rahman

On January 20, 2017, Donald Trump was inaugurated as the forty-fifth pres-
ident of the United States. Trump’s rise fueled and encapsulated a particu-
larly brazen vision of right-wing populism, fusing exclusionary racial
resentment and appeals to white nationalism and identity, with the deregu-
latory antigovernment zeal of the modern conservative movement. Trump’s
ascendance represented a stunning repudiation of the core tenets of twentieth-
century liberalism: its faith in government and its commitment to a broadly
inclusive membership and an expansive vision for social and economic
citizenship. Along with a Republican-dominated Congress, the incoming
Trump administration was poised to dismantle the policies of the Obama
administration—and of the longer-term legacy of the New Deal, from finan-
cial regulations to the social safety net to labor rights and more. The whip-
lash of this political transition, following the efforts of President Barack
Obama (who himself came into office with a transformative mandate to re-
vive government and address economic inequities in the aftermath of the
2008 financial crisis) to update, revive, and deepen the New Deal legacy in
areas like health care, financial reform, labor rights, and more, raises the
question of what happened to this legacy. A growing and rich literature ex-
plores the rise of movement conservatism and right-wing populism driving
the politics of the Right.! But to understand the transformations of the pre-
sent, we must also look inward to the failures and limitations within late
twentieth-century and early twenty-first-century liberalism itself.
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In their classic 1989 volume, The Rise and Fall of the New Deal Order,
Steve Fraser and Gary Gerstle assembled essays tracing the ways in which
the New Deal transformed and ultimately narrowed the scope of twentieth-
century economic liberalism.? The idea of a New Deal order has been prob-
lematized in various ways since then: the origins of New Deal policies
rooted in the Progressive and Populist eras preceding Franklin Roosevelt’s
election; diagnosing the racialized and gendered limitations of the New
Deal; and documenting the many cross-currents and tensions within the
New Deal itself.’ Nevertheless, nearly thirty years later, Fraser and Gerstle’s
volume provides a starting point for assessing the limitations of con-
temporary liberalism.

In this chapter, I suggest that the brittleness of contemporary liberalism
is largely a product of its reliance on a particular conception of political
economy rooted in a specific strand of New Deal statecraft: specifically, a
managerial, technocratic idea of the state.? This “managerial” view of po-
litical economy is characterized by two presumptions: first, that the pur-
poses of state action are to optimize the functioning of an otherwise
desirable and efficient free market; and second, that these purposes should
be achieved through the use of expert, technocratic regulators operating
apart from the ordinary ebbs and flows of democratic politics. Managerial
political economy represents one (but not the only) strand of New Deal, and
pre-New Deal progressive political thought, but arguably played an out-
sized role in shaping liberal law, policy, and discourse. The debates over
political economy in the Obama administration are indicative of this man-
agerial vision. Consider the financial regulation debate, for example. Despite
the widespread popular discontent with Wall Street, financial elites, and
economic inequality following the 2008 crash, the Obama administration
cast the problem of finance not as one of deeper democratic mobilization
or economic transformation, but rather as a project of filling “gaps and
weaknesses in the supervision and regulation of financial firms,” to be ac-
complished by expanding the resources, authorities, and insulation of expert
federal regulators.” This managerial view was codified in the administration’s
financial reform bill and its effort to address the problem of “systemic risk”
and too-big-to-fail financial firms.® The Obama financial reform package
was emblematic of a broader pattern of technocratic, managerial economic
policy in which mainstream contemporary liberalism largely depoliticized
fundamental conflicts over economic power and economic equity, casting
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problems of financial and corporate power and economic inequality as matters
of market optimization to be addressed by neutral, efficiency-enhancing ex-
pert regulators.”

Although this managerial vision of political economy seeks to ground the
legitimacy of the liberal state—and its efforts to manage the vicissitudes of
capitalism—on the efficacy and neutrality of government by experts, it re-
mains troublingly vulnerable to neoliberal critique. If the liberal project is
premised on optimizing the market through technocratic expertise, as soon
as the market can be shown to be self-regulating, and the efficacy and
accountability of expertise called into question, this idea of the state crum-
bles. Anxieties about expertise, capture, and regulatory failure are not just
conservative fictions; they are real—as is the need to get beyond a vision of
regulation that is limited solely to market management and optimization.
Furthermore, managerialism displaces more democratic visions of political
economy that, in their appeal to bottom-up mobilization, participation, and
power-building, and their thick moral commitment to social and economic
inclusion, provide a very different foundation for the legitimacy and force of
liberalism. In the financial reform context, for example, a variety of political
actors, thinkers, and scholars espoused a very different response, using the
crisis to call for a more democratic mobilization of citizens and communi-
ties, geared toward an attack on the economic and political power of finance
and corporate concentration.®

The challenge of twenty-first-century liberalism, therefore, is not to
re-create, but rather to transcend this managerialist legacy of the New
Deal idea of the state. Indeed, there is another tradition of U.S. liberalism
that provides the starting point for such an alternative: not the techno-
cratic, managerialist New Deal vision, but a more radical democratic ac-
count of the state articulated by the preceding generation of populists,
progressives, and labor republicans. In this rival, “democratic” vision of
political economy, the purpose of the state was not merely to manage the
market but to structurally transform the economy in an egalitarian di-
rection by checking excesses of private power and economic domination.’
Furthermore, these thinkers argued that such economic transformation
depended in part on a grassroots democratic vision of reform politics,
which needed mobilization and participation to drive economic transfor-
mation. This tradition informed some alternative strands of early New
Deal reform and has periodically resurfaced in reform politics over the
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course of the past century. This is the tradition that contemporary liber-
alism must recover.

Managerialism and the New Deal Idea of the State

The New Deal radically transformed not only the U.S. economy but also
underlying conceptions of the modern state. In the Progressive Era stretch-
ing from the late nineteenth to the early twentieth century (roughly 1880-
1920), the upheavals of industrial capitalism generated a rich intellectual
critique of economic power. These ideas and the reform movements they in-
spired animated much of early New Deal politics. But although the New
Deal built on and in many ways codified earlier Progressive Era critiques of
industrial capitalism and aspirations for more mobilized, democratic poli-
tics, by the mid-twentieth century, New Deal statecraft had transformed to
emphasize a particular strand of technocratic, managerial governance that
would later prove a problematic foundation for late-century liberalism.

Confronted by new, powerful corporate entities—from railroad mono-
polies, trusts like Standard Oil, and financial elites like J. P. Morgan—as
well as recurring financial panics, industrialization, and widespread disloca-
tion, a disparate set of Progressive Era thinkers and reformers turned to
ideas of democracy as part of their critique of industrial capitalism, and their
emerging vision of the modern state.!” The focus for many thinkers and re-
formers was the problem of private power and the need for democratic gov-
ernment to hold private actors accountable. In the words of the legal reformer
and later Supreme Court Justice Louis Brandeis, the new mega-corporations
of the industrial age enjoyed profits while paying less-than-subsistence
wages, creating a disparity in political power that was akin to slavery, which
made workers “absolutely subject” to the will of the corporation.!! Labor re-
publicans developed a similar critique of “wage slavery” as driven by the arbi-
trary power of bosses and owners to interfere with workers, whether through
outright harassment or the routinized processes of hierarchical, authoritarian,
workplace order.?

The problem of corporate power was not just one of “bigness” and mono-
poly; it was a more generalized problem of private actors channeling a
degree of influence and power that made them akin to sovereign states, yet
lacking in any of the checks and balances imposed on republican govern-
ments. Louis Jaffe argued that private trade groups and corporations created
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law by generating standard practices and customs: in effect, for Jafte, “The
state has relinquished to the individual the ‘sovereign’ function of laying
down the rules which govern society.”® As Guido Marx, a Stanford Univer-
sity professor of mechanical engineering and leading voice among progressive-
minded academics, wrote in the Nation in 1931, the grant of corporate
charter was, in effect, “an alienation of sovereignty” that improperly conveyed
to private elites the power to tax and to control access to those goods through
their control over production, pricing, and distribution." The problem with
such private power was not just its arbitrary authority over workers and
consumers but also the ways in which the nominal “privateness” of firms
obscured these exercises of power and made them more difficult to contest
and hold accountable in comparison to the public debates over state laws and
policies.”® If corporations had state-like coercive powers, they would have to
be subjected to the kinds of democratic checks and accountability to ensure
that such power served the public, not private, good.

This Progressive Era critique of capitalism extended to the problem of
power not only in its corporate form but also in the form of the more dif-
fused structure of the market system itself. During the early decades of the
twentieth century, the legal realist movement, a collection of legal and econ-
omist academics, came to view the market not as a natural force, but as a
human-made system arising from the aggregation of individual transactions
and bargains that themselves were shaped by background conditions of prop-
erty, contract, and tort law. These transactions were shaped by background
disparities of bargaining power and influence. The “market” rates for wages
or prices—and the distribution of income itself—were therefore not “natu-
ral,” but rather a product of the “relative power of coercion which the differ-
ent members of the community can exert against one another.”'¢ This critique
of market capitalism—that the market was not a domain of efficient binary
transactions but rather one suffused with coercion, disparities of power, and
fundamentally the product of background laws and policy judgments affected
the distribution of such power—also shaped the thought of institutional econ-
omists like John Commons and Richard Ely, in addition to lawyers like
Brandeis and philosophers like John Dewey.”” Because the coercive powers
of private individuals themselves derived from state-sanctioned structures
of property and contract rights, these distributions were products of human
action—and therefore open to reform. As with the critique of concentrated
private power, this critique of the market system opened up space for state
action to respond. The blurring of the distinction between state power and
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private power was vital to enabling more open policy interventions aimed at
economic ills such as income inequality or low wages.'®

This critique of capitalism motivated a turn to state action and regula-
tion as a counterweight to private and market power. As Bill Novak argues,
during the late nineteenth century, these Progressive Era reformers con-
structed new regulatory institutions at the state, local, and federal levels to
manage problems like monopoly power, railroads, and social welfare condi-
tions, serving as a precursor to the New Deal state.'” But there remained an
underlying tension between different understandings of how such state in-
stitutions ought to be constituted and directed. Progressive Era reformers
were very much enamored of the newfound power of social science and tech-
nical expertise to serve the public interest. But at the same time, many re-
formers also saw the state in quintessentially democratic terms, as an arena
for giving voice to, empowering, and catalyzing bottom-up movements,
organizations, and associations.

In the midst of the Great Depression, Franklin Roosevelt drew readily on
these Progressive Era ideas in campaigning for office and for the New Deal
itself. Roosevelt denounced “the ruthless manipulation of professional gam-
blers” for the stock market crash.?’ He rejected appeals to liberty that were
used to attack economic regulation: “I do not believe that in the name of that
sacred word a few powerful interests should be permitted to make industrial
cannon fodder of the lives of half the population of the United States.”* Gov-
ernment, for Roosevelt, was “not a thing apart,” but “a democratic expres-
sion of organized self-help,” a tradition running from the founding to the
frontier, and to the New Deal itself.??

The early New Deal can be understood as the deployment of new forms
of managerial expertise and capacity to fulfill older progressive aspirations
for contesting corporate power, promoting social welfare, and developing a
thicker form of social and economic citizenship. The flurry of financial and
banking regulation in the early New Deal, for example, successfully disman-
tled concentrated financial power that was the central villain for Progressive
reformers like Brandeis. These New Dealers sought the creation of expert
regulatory bodies and initiatives: separating commercial and investment
banking through the Glass—Steagall Act, imposing transparency requirements
through the newly created Securities and Exchange Commission (SEC), and
expanding Federal Reserve regulations on depository fees and activities.?®
These financial and securities reform initiatives followed Brandeisian ideas
in counteracting concentrated financial and corporate power.?*
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These regulatory initiatives were at first complementary to efforts to ex-
pand the democratic power of citizens and workers. Early New Deal efforts
at economic planning from 1933-1936 experimented with direct citizen in-
volvement in the planning process, through local advisory boards.?* Louis
Jaffe himself went on to serve as a lawyer for the National Labor Relations
Board and the Agricultural Adjustment Administration, and called for a shift
to “group administration,” in which regulation would formalize and equal-
ize the participation of interest groups to ensure a truly inclusive process
rather than passively absorbing input from only the most powerful individ-
uals and groups.?® The Wagner Act not only acted as a “Magna Carta” for
labor rights and economic security but also helped institutionalize counter-
vailing worker power.?” The corporatism of the early New Deal empowered
labor as a significant actor bargaining directly with peak employers, from
the National Industrial Recovery Act to wartime planning bodies such as
the War Labor Board and the Office of Price Administration (OPA). Simi-
larly, Progressive Era thinkers had often emphasized the importance of
empowering workers and consumers as a political force to check the ex-
cesses of corporations, a language picked up by early New Deal reformers
seeking consumer mobilization as a way to check businesses and enhance
consumer protections.?® Grassroots organizations such as the National Con-
sumers League and consumer cooperatives found themselves in positions of
political and policy influence through New Deal organizations like the Con-
sumer Advisory Board of the National Recovery Administration, or the
Office of Consumer Counsel in the Agricultural Adjustment Administration.
This strategy of consumer empowerment also extended into the wartime
state, as the OPA deliberately engaged with deep grassroots mobilization to
enforce and extend economic regulations in a form of “state building from
the bottom up.”?

Yet these state-building efforts created tensions between more bottom-
up and top-down conceptions of economic governance. As Timothy Shenk
(Chapter 2) and Samir Sonti (Chapter 4) argue in their contributions to this
volume, this was a period during which New Deal technocrats began to con-
struct the idea of a macroeconomy that could be managed, measured, and
optimized—and in so doing, developed a conception of economic policy that
began a shift away from the Progressive Era focus on economic power and
democratic mobilization. Corporate law reformers like Adolf Berle and
Gardiner Means shared the Progressive Era critique of private power as a
kind of unchecked quasi-sovereign threat to the public, but later came to
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disagree over whether the public interest would be better protected by cor-
porate managers, or by democratizing the corporation internally to better
represent a more diverse array of shareholders empowered to control man-
agement.’® For many New Dealers like Raymond Moley, FDR’s antitrust
adviser, managerial oversight was a better route to assuring the public good,
a pragmatic evolution away “from the nostalgic philosophy of the trust
busters.” Such managerialism enabled the deployment of expertise and
knowledge but would also harness the efficiencies and powers of big business
to promote economic growth and optimal market functioning. Indeed, al-
though Progressive Era discourses critiquing concentrated power as a threat
to democracy remained, they were increasingly marginalized—and even
taken up by critics of New Deal economic regulation. Even signature New
Deal achievements like the Glass—Steagall Act were increasingly framed by
New Dealers in terms of promoting economic efficiency, rather than reme-
dying disparities of economic power.*

By the late New Deal after 1937, the earlier democratic, mobilizational,
corporatist impulses had faded.*® The participation of bottom-up movements
of workers and consumers was increasingly depoliticized, as citizens were
downgraded from active drivers of governance to passive beneficiaries.**
Similarly, the labor movement was also chastened, by a combination of ac-
tive suppression through changes in labor law (such as the passage of the
Taft-Hartley Act) and the related decline of interunion solidarity and col-
laboration.* Some unions opted for shorter-term gains of collective bar-
gaining rights with particular firms, moving away from support for more
radical and structural restraints on corporate and private power.>

Thus, as Alan Brinkley argued in his classic 1989 essay, during the New
Deal ideas of the state shifted as policymakers sought to achieve familiar
economic goals, such as regulation of monopolies, through resort to more
centralized technocratic policymaking, rather than decentralized and
participatory democratic alternatives. By the late 1930s, New Dealers were
“coming to a common vision of government—a vision of capable, commit-
ted administrators who would seize control of state institutions, invigorate
them, expand their powers when necessary, and make them permanent ac-
tors in the workings of the marketplace.”” This managerial vision of the
state had two related dimensions. First, as a matter of substantive goals, the
purpose of the state was ultimately to optimize the efficient functioning of
the complex modern economy. This understanding of purpose represented
a significant departure from more radical, structural accounts of economic
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regulation to redistribute wealth, constrain corporate power, and the
like. Second, the method by which the state was to achieve these goals
depended primarily on the technocratic expertise of administrators and reg-
ulators that would realize the public interest through a combination of public-
minded expertise and presidential oversight. This “administrative ideology”
of the New Deal conceived of the state as a fundamentally technocratic,
managerial project that pursued the public interest through a combina-
tion of expertise, insulation from politics, and coordination under a strong
executive.’

The managerial vision of government is best exemplified by James Landis.
One of the central architects of the New Deal, a protégé of Felix Frankfurter
and former clerk for the Supreme Court Justice Louis Brandeis, Landis was
already a leading young law professor when he helped design the newly
minted SEC, which he would later chair. In a famous address in 1938, Landis
defended the New Deal regulatory state as a much-needed revolution in
governance.” In a complex modern economy, growth and market efficiency
could only come through the judicious oversight of regulatory agencies,
staffed by specialized experts capable of making policy on the substantive
merits rather than according to the dictates of interest group politics or the
archaic limits of legal doctrine. Agencies could make more effective public
policy by drawing on specialized expertise, and could do so more rapidly
than legislatures or courts. Accountability would be assured not by legal
formalism or elections but rather by the publicity of agency policies,*® the
professionalism and expertise of regulators, and their independence from
political pressure. “The administrative process is, in essence,” argued
Landis, “our generation’s answer to the inadequacy of the judicial and legis-
lative process.”*?

The emergence of administrative law during the 1930s and 1940s helped
codify and institutionalize this managerial idea of the state.*® Initially, the
New Deal expansions of regulatory authority were met by stift opposition,
particularly from the legal elite. The earliest debates pitted unapologetic de-
fenders of technocratic governance by New Dealers like James Landis against
legalists like Roscoe Pound and the American Bar Association who feared
the reach of regulatory institutions that existed apart from the constitutional
schema of separated adjudicatory, legislative, and executive functions—and
therefore seemed to threaten unaccountable and illiberal state power.** In
the 1930s, the Supreme Court echoed these concerns, striking down the
National Industrial Recovery Act, and seemingly limiting the scope of
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regulatory powers to make rules and adjudicate disputes.* But by the late
1930s the Landis-style theory of insulated regulatory expertise had been ef-
fectively endorsed by the Supreme Court.*¢ The battles over early New Deal
agencies ultimately led to the institutionalization of legal norms and lawyers
themselves as mechanisms to legitimate administrative authority, for ex-
ample, through the absorption of quasi-judicial standards for providing evi-
dence on the record justifying agency actions.”” The 1946 Administrative
Procedure Act consolidated this acceptance of the New Deal state. FDR
vetoed the stricter Walter-Logan bill, which sought tighter limits on federal
regulatory power to resist the threat of totalitarianism,*® but seemed to
Roosevelt to unduly limit the scope for expertise and undermine insulation
from special interest pressures.*” These legal norms and procedures did re-
strain agency powers, but they did not fundamentally challenge or restruc-
ture them; rather, they helped ratify and legitimate the managerial ethos,
now blessed by familiar norms in the rule of law.

Landis’s account thus represents one particular strain of New Deal state-
craft, which came to shape mid- and late-century conceptions of political
economy. This shift in the justifications for state action away from a moral-
ized vision of economic justice or critique of private power toward a focus
on optimizing growth and market function also represented a search for a
more morally neutral, uncontroversial foundation for state action, partic-
ularly in the face of Cold War fears of totalitarianism.’® Growth and wel-
farist policies seeking to compensate individuals for market failures rather
than addressing structural disparities of economic power and opportunity
represented an effort to ground the growing economic role of the state on
a relatively uncontroversial vision of economic progress.”!

The managerialist vision of the state—focused on correcting market
failures through technocratic expertise—thus has its roots in the New Deal.
This is not to suggest that the New Deal was by any means monolithic in its
approach to governance, or hegemonic. But by midcentury, this managerial
conception was well established. The problem with this account of the state,
however, is that it rests the value and legitimacy of economic regulation on
thin grounds. The goal is simply to make the market work better, through
technocratic oversight and expertise. Once morally neutral goals of growth
and welfare are seen as better served through another mechanism—such as
deregulated, competitive markets—and once experts themselves are seen
as less reliable and more corruptible, the foundations for this idea of the
state crumble. This vulnerability is embedded in the managerial vision,



Transcending the New Deal Idea of the State 29

and came to the fore over the course of the late twentieth-century rise of
neoliberalism.

Managerialism in the Face of Neoliberalism

Although the term neoliberalism can be difficult to define, there was a discern-
ible shift in the late twentieth century from the New Deal-era faith in gov-
ernment, expertise, and macroeconomic management, to a stance that is
more critical of government economic regulation and more solicitous of the
benefits of free markets, privatization, and business interests.” This shift from
a New Deal idea of the state to a neoliberal one in which the state was seen
as more minimalist, getting out of the way of self-correcting and growth-
enhancing free market innovation and competition, was driven by conceptual
changes that undercut the core of the New Deal argument for a govern-
mental role in the modern economy.

First, intellectual developments in midcentury social science during the
1950s and 1960s challenged the New Deal faith in expertise. Economics and
political science were increasingly shaped by theoretical developments that
challenged the idea that collective democratic politics could in fact generate
rational decisions in light of the diversity of preferences and difficulties of
aggregation. The Nobel laureate Kenneth Arrow outlined this critique in his
“impossibility theorem,” and although Arrow himself viewed the problem
of preference aggregation as applying to both democratic and market-based
mechanisms, the argument became the foundation for a concerted intellec-
tual attack on the rationality and efficacy of government decision making.*
James Buchanan and Gordon Tullock of the University of Virginia built on
Arrow’s findings to recast politics as a marketplace for self-interested parties
to maximize their individual utilities, leading to transactions between poli-
cymakers seeking support and interest groups seeking favorable treatment
from the state.”* This kind of political transaction created a skepticism toward
the very idea of the common good as illusory at best or as a gateway to state
tyranny at worst.>®> Other scholars argued that the democratic public itself
was irrational: either because it was cost-effective for individual voters to
remain ignorant or uninvolved in the political process or because this igno-
rance and demobilization magnified the likelihood that special interests
would successfully “capture” state institutions, using them to further their
own private interests rather than the public good.*®
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These intellectual currents established the ideas of free-riding, rent-
seeking, and interest group capture as mainstays of the social science and
broader public discourse. The public interest, according to these views, was
illusory, and governmental failure endemic. The natural implication seemed
to suggest that the public good could be best served by deregulating large
segments of the economy, removing the danger of interest or capture alto-
gether.”” This theory of political power as a matter of economistic and self-
interested transactions supplanted rival theories of collective and cultural
power. In contrast to the Left’s growing focus on culture and consciousness
as domains of power, or the previous generation of social scientists who ex-
amined the power of institutional, economic, and political structures, this
economistic notion of power seemed more objective, simple, and tractable.’®
Indeed, public-choice theory purported to be more than conjecture; it also
appeared to have empirical backing through case studies of governmental
corruption and capture.®® Although many of these empirical foundations
were themselves shaky as a matter of scholarship,*® the overall intellectual
framework proved persuasive. As Edward Purcell notes, in this new science
of politics, “objectivism and skepticism concerning democracy went together,”
as public-choice theories and their empirical foundations “appeared to con-
firm the arguments of those who claimed popular government did not and
could not work.”®!

The second development during this time undermined the managerial
idea of the state from the other direction, by bolstering faith in the market as
a self-regulating system. In contrast to the corruption, inefficiency, and illib-
eralism of regulation, markets increasingly came to be viewed as exemplify-
ing ideals of freedom, choice, and reason. Furthermore, as self-equilibrating
systems, they seemed more effective and adaptable to a complex modern
economy.®? The work of Milton Friedman and the revival of the work of
Friedrich Hayek are emblematic in this turn to markets as seemingly more
efficient aggregators of information and allocators of resources. In finan-
cial economics, for example, the efficient markets hypothesis became cen-
tral, suggesting that well-functioning financial markets would optimally price
assets according to risk, and therefore allocate social resources most effec-
tively. These academic accounts combined with the growing profitability of
the financial sector to help drive a new generation of financial market advo-
cates and practitioners.”> Meanwhile, scholarship in law and economics
changed prevailing accounts of the corporation, from an artificial entity
that posed a risk of arbitrary, unaccountable power of the sort that triggered
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concern among Progressive and New Deal reformers, to simply an efficient
mode of organization, driven by the need to optimize production in the face
of transaction costs. The rise of the shareholder theory of the firm suggested
that existing financial markets would be sufficient to discipline and hold
accountable corporate power, by making managers accountable to the im-
peratives of shareholder value.**

Third, business interests and conservative philanthropists helped bank-
roll and gradually popularize these critiques.®® By focusing not on electoral
politics, but rather on the production of ideas, policy analysis, and public in-
tellectuals, this growing conservative movement helped build the intellec-
tual foundations for the deregulatory turn.®® As one historian notes, “The
think tanks, radio stations, magazines, and intellectual organizations that
were funded by business contributions during the 1950s helped to form the
infrastructure for the rise of the conservative movement.” From Hayek’s Mont
Pelerin Society to conservative journals like the National Review, and to more
scholarly institutions like the Olin Foundation and the Heritage Foundation,
“all of these organizations relied on the contribution of businessmen, and all
of them sought to encourage businessmen to do what they could to fight the
power” of the New Deal state, and its primary political constituents includ-
ing labor unions.®” With these conceptual foundations in place, the conser-
vative movement could shift to more explicit policy advocacy, through
organizations like the Chamber of Commerce, which, by the 1970s, com-
menced a systematic lobbying effort aimed at promoting deregulation in
defense of the “free enterprise system.”®

Finally, these intellectual and political developments also linked to-
gether this valorization of markets and this hostility to the federal govern-
ment with the growing backlash against the civil rights movement, and
the efforts to resist racial integration. As Nancy MacLean has argued in her
work and in this volume (Chapter 8), neoliberal conceptions—from the
Virginia School critiques of democratic capture to the celebration of
markets—were part of a larger intellectual project to undercut a federal
government increasingly associated with a powerful commitment to racial
equity and desegregation.®® Landmark civil rights achievements like the
Supreme Court’s Brown v. Board of Education (1954) ruling, committing the
federal government to desegregating public schools, and the eventual pas-
sage of the Civil Rights Act (1964) effectively adapted and expanded the
New Deal conception of a powerful federal bureaucracy to the cause of ra-
cial equality.”® The political backlash against this push for racial inclusion
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provided an especially powerful motivation for the philanthropic donors
and business interests behind the attack on the New Deal order, stitching
together free market, antigovernment, and anti-civil rights constituencies
on the political Right.

The political implications of these conceptual shifts seemed clear: in place
of the muscular faith of New Dealers in the capacity of expert regulators to
promote the public good, postwar social science seemed to suggest—
scientifically, no less—that regulation was instead highly suspect, prone to
capture, and inefliciency. Landis himself, by 1960 when he authored a spe-
cial report on regulatory reform for the White House, saw the regulatory state
as broken by inefliciency and threatened by the risk of interest group cap-
ture.”! This “high politics” intellectual critique of the state was paralleled
by a “vernacular politics” that, through business interests and conservative
donors, helped drive a political attack on civil rights and economic inclusion
as examples of growing federal overreach. These critiques forced defenders
of the idea of economic regulation to engage in successive waves of reform
aimed at defusing these growing anxieties about the power of the emerging
regulatory state. But what is surprising about the response to neoliberalism
in the 1990s and onward is the degree to which scholarship and policy dis-
course alike both absorbed the neoliberal critique and, at the same time,
doubled-down on a New Deal-style technocratic form of governance, albeit
in an even more chastened and limited form.

Scholars of the regulatory state themselves became increasingly skepti-
cal of the desirability of New Deal-style regulation, seeming to accept the
basic premises of the neoliberal critique. Thus, even defenders of the regula-
tory state after the 1980s began to speak in terms of minimizing the costs of
regulation, of narrowing the purpose of state action to closing market fail-
ures, and of employing greater cooperative measures between regulation, on
the one hand, and more efficient and less coercive market mechanisms,
on the other. This “new Chicago School” of regulation shared with the old
Chicago school of Milton Friedman an awareness of the social and economic
costs of regulation, but sought to rescue the technocratic ideal of welfare-
enhancing public policy by developing new tools for expert regulators them-
selves.”? These regulators thus increasingly turned to measures such as
cost-benefit analysis to provide objective proof and legitimation for the social
value of regulations,” while reforming regulatory policies to allow for more
deregulation, market-based regulation, and self-regulation where possible.”*
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This new vision of regulation would make it more efficient, flexible, and cost-
effective—and ultimately, more minimalist and market-friendly.”

This willful skepticism even among defenders of the modern regulatory
state influenced the thought and practice of judges, policymakers, and prac-
titioners aimed at deregulation.”® At the same time, this shift effectively cir-
cled back once again to the same New Deal managerialist mentality of relying
on the professionalism and expertise of the regulators themselves to protect
against the dangers of interest group capture, and ensure effective policymak-
ing.”” This attempt to restore technocracy was a more chastened, constrained
vision of expert governance—a technocratic state that, in place of the self-
confident mastery of Landis, was bound by the requirements of cost-benefit
analysis, transparency, and oversight by the democratically elected executive.
But by limiting itself to operating within a familiar managerial ethos, this
effort to restore faith in regulation did little to address the central challenge
of capture and ineffectiveness of the regulators.

This doubling-down on the managerial idea of the state manifests in con-
temporary policy and legal debates about regulation, but these efforts are
ultimately unable to overcome the limitations of managerial conceptions of
governance. First, much modern judicial review of administrative agency ac-
tion involves “expertise-forcing”—an attempt by courts to ensure that agen-
cies base their policies on scientific expertise, free from outside political
pressures from the White House or political appointees.”® The continued use
of executive branch review of agency regulations similarly disciplines agen-
cies to use cost-benefit analysis and technocratic expertise to justify the value
and efficacy of regulation.” But such expertise-forcing can just as easily op-
erate to undermine the role of the state as it can to support it. Efforts to dis-
cipline agencies to incentivize their acting on the basis of technocratic
expertise more often than not serve as a cloak for ideologically driven dis-
putes between overseers—whether the courts or executive branch officials—
and regulators.3® In the financial regulation context, for example, as agencies
deregulated New Deal-era constraints on the financial sector in the 1980s
and 1990s, courts often deferred to this work in legal challenges, citing agency
expertise.8! More recent efforts to expand regulation under the Dodd-Frank
financial reform statute have been hobbled by courts striking down agency
actions on the grounds that they lacked sufficient foundations in expert
knowledge—despite the apparent presence of agency fact-finding and ex-
plicit congressional commands to implement the regulations.®
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Second, the other major current in contemporary administrative law is
to ground the legitimacy of regulatory action in terms of deference to politi-
cal branches. Regulators deserve deference not because they are expert but
because they are executing the will of a democratically elected president. This
oversight view has a wide following in contemporary administrative law, ar-
ticulated in the scholarship of the professor and now-Justice Elena Kagan
and employed by judges like Chief Justice John Roberts.®* In a 2010 case,3*
Roberts argued that defenses of the modern administrative state seeking to
preserve its insulation and expertise overlook the importance of binding reg-
ulatory action to the political will of the people: “One can have a govern-
ment that functions without being ruled by functionaries, and a government
that benefits from expertise without being ruled by experts. Our Constitu-
tion was adopted to enable the people to govern themselves, through their
elected leaders. The growth of the Executive Branch, which now wields vast
power and touches almost every aspect of daily life, heightens the concern
that it may slip from the Executive’s control, and thus from that of the
people.”®

This appeal to presidentialism also has a New Deal pedigree, evoking the
vitality and legitimacy of a muscular, unitary executive that acts on behalf
of the public as a whole. And despite its rhetoric of democratic accountabil-
ity, this appeal to presidential oversight also accomplishes less than it appears.
The simple fact is that neither Congress nor the executive directly controls
every regulatory agency or initiative; the scope of regulation is just too vast.
In practice, presidential oversight of regulatory agencies operates either in
the managerial vein—for example, by improving the coordination of regu-
latory agencies, incentivizing cost-benefit analysis, and enhancing the flow
of information to regulators®—or as an assertion of political control over the
bureaucracy, subject to the same concerns of capture, corruption, or unac-
countability.

These two strategies of political oversight and expertise-forcing have
shaped modern liberal attempts to restore the efficacy and legitimacy of eco-
nomic regulation. The 2010 Dodd-Frank financial reform bill is emblematic
of the Obama-era effort to revive faith in expertise.” Much of the bill revolved
around the creation of the Financial Stability Oversight Council, a central-
ized, super-regulatory body housed in the Federal Reserve Board and chaired
by the treasury secretary, who is directly accountable to the president. Other
provisions sought to promote greater coordination between agencies, and to
channel greater resources into research, technical expertise, or data collection.
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The act also imposed other expertise-forcing checks, such as statutory re-
quirements for cost-benefit analysis, congressional audits of agencies,and the
use of agency inspectors general.® Yet the persistent attacks on Obama-era
economic regulation underscores how little these conceptions of expertise
or political oversight address deeper concerns about both the substantive
goals of regulation and the accountability of regulators.

Reconstructing a Democratic Idea of the State

If managerialism, despite its occasional successes, remains so limited—
vulnerable to neoliberal critique and co-option, dissociated from more
thickly egalitarian transformative visions and grassroots democratic social
movements—what is the alternative? Alongside the emergence and decline
of managerial political economy we can see a rival counternarrative of a
more democratic idea of the state. From the more radical subset of populist,
progressive, and labor republican thinkers from the era of industrialization
a century ago running through to the present, this rival conception of gov-
ernance contrasts with managerialism. Unlike managerialism, this democratic
political economy sees the purposes of state action not in the seemingly
neutral task of optimizing growth or markets, but in the more thickly egali-
tarian aspiration for inclusive economic and social citizenship, in opposition
to unaccountable concentrations of social, economic, and political power.
This concern with power in turn pairs with a view of the state not as a vehicle
for technocratic expertise, but rather as a facilitator of democratic empower-
ment of citizens—and through them, accountability of both private and
public actors.

Consider the thought of the philosopher John Dewey. Like other antidom-
ination critics of industrial capitalism, Dewey saw the problem of economic
governance not as a matter of growth or market management, but as funda-
mentally an issue of disparities of political power. The task of reform was not
merely to defend markets in the name of liberty but rather to recognize the
market system as simply one configuration of power and to seek a “more equal
and equitable balance of powers that will enhance and multiplied the effec-
tive liberties of the mass of individuals.”® This more equitable economic sys-
tem would in turn require the participation of citizens in the day-to-day
business of governance. Although Dewey agreed with other Progressive Era
reformers that professional expertise was needed to develop effective public
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policies, he argued that such expertise had to be integrated with democratic
engagement. Such participation was crucial to keeping policymakers them-
selves accountable, for “no government by experts in which the masses do
not have the chance to inform the experts will be anything but an oligarchy
in the interests of a few.”® Rather, through greater educative public discourse
and more regular forms of citizen participation in governance, lay citizens
could become more effective participants in self-rule over time. A truly demo-
cratic state thus demanded institutional innovation beyond a reliance on
mere elections and parties: as Dewey argued, there was “no sanctity” to such
received “devices” of democratic institutions.”!

Louis Brandeis, similarly, paired his critique of corporate and monopoly
power with a faith in participatory democratic action—whether through
labor unions or through local-level democracy—to realize a thick concep-
tion of economic citizenship and well-being and to assure countervailing
power against economic domination.”? Like Dewey, Brandeis saw an impor-
tant role for expertise, but despite his admiration of the new techniques of
expertise and “scientific management,” Brandeis routinely argued for the
linking of labor representatives alongside expert policymakers in the mak-
ing of trade, antitrust, and workplace regulations.” For example, in the 1932
case of Liggett v. Lee, the Supreme Court struck down a Florida tax designed
to limit the spread of newly emerging chain stores such as A&P as funda-
mentally irrational, but Brandeis’s famous dissent argued in favor of uphold-
ing the Florida law.** Brandeis defended the statute as part of a broader
resistance against economic domination and private power.”> Furthermore,
the long-term goal of preventing domination could only emerge through spe-
cifically democratic politics. “Only through participation by the many in
the responsibilities and determinations of business can Americans secure the
moral and intellectual development which is essential to the maintenance of
liberty,” wrote Brandeis.”

These democratic aspirations also animated many on-the-ground politi-
cal movements and actors. Radical labor republicans sought to transform
workplace relations in egalitarian and participatory terms, and saw a close
relationship between labor organizing on the one hand and state action on
the other to realize these aspirations.”” Progressive and populist reformers
alike mobilized to promote greater democratic participation. The National
Direct Legislation League, for example, educated and organized state activ-
ists pushing reforms that established direct democratic processes at the
state level such as ballot referenda, also endorsed by the People’s Party and
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Progressive Party activists in state legislatures. Many of these reformers
similarly railed against the courts as an entrenched oligarchy, forming the
centerpiece of Senator Robert LaFollette’s 1924 run for the presidency.”® This
was also the era that saw the expansion of urban democracy through the
Home Rule movement and the City Beautiful movement.” It must be noted
that these movements, despite their democratic aspirations, were still marred
by a tacit or explicit commitment to racialized limits on the scope of this em-
powered democratic public. Yet, there were also important efforts to orga-
nize a more inclusive, multiracial coalition advancing a critique of economic
power and a push for more radically participatory democracy built along lines
of racial inclusion. These cross-racial democratizing coalitions had limited
success in the early twentieth century, from the violent suppression of fusion
coalitions among black and white populists, to the (partial) successes of the
CIO serving as a multiracial working-class movement that acted as the left
flank of the New Deal, planting the seeds for the long-term linking of civil
rights and economic populism within the Democratic Party.”

This democratic idea of the state continued to animate periods of creative
reform among activists seeking a more compelling moral vision of economic
governance and attempting to address anxieties about the efficacy and ac-
countability of expertise. It also animated grassroots social movements on
the Left that sought to better integrate racial and gender equity into these vi-
sions for a democratized economic order. For example, in the 1960s and
1970s, as concerns about regulatory capture grew, administrative law briefly
flirted with a similar idea of expanded interest representation as a way to re-
store bureaucratic legitimacy through expanded statutory participation
rights and doctrines of due process and standing—reforms that came about
in part as a result of the mobilization around the civil rights and welfare rights
movements.'” At about the same time, the War on Poverty represented a rad-
ical effort to democratize economic governance: although much of the pro-
gram focused on specific initiatives such as job training, work-study, and
access to legal services, the radicalism of the program lay in its attempt to
fund and catalyze community organizations to represent the voices of the
poor, particularly among communities of color, more directly in state and
local policymaking. Although this “maximum feasible participation” man-
date was quickly attacked and dismantled by bureaucrats who saw the mo-
bilization of civil rights and community-based groups as a threat to their
power, for the brief time of its operation, the War on Poverty arguably cre-
ated major footholds and points of leverage for the poor in the modern state,
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and in some cases dramatically shifted policies around investment, lending,
and local economic development.*?

In the last twenty years, the appeal of a broadened participatory approach
to economic governance has resurfaced again, in modified forms. Several
scholars have suggested a return to the interest representation idea, for ex-
ample, by calling for “regulatory public defenders” who would help identify
and act on behalf of underrepresented groups.'®® Others have looked to
the administrative process as a possible arena for greater participatory gov-
ernance and problem-solving, engaging all stakeholders to work alongside
experts to collectively and collaboratively devise public policies.'®* These
policies would be provisional and experimental, in a Deweyan sense, iter-
ated and adapted over time. Such participation would also provide multiple
forms of accountability of regulators and private actors alike to citizens,
while facilitating greater responsiveness through more fluid and adaptable
regulation.’® The rise of the open government movement offers additional
technological tools for enabling participation and civic engagement in the
regulatory process.'” Twenty-first-century movements for racial justice have
begun calling for greater democratic participatory institutions, from bud-
geting to campaign finance reform.!””

Transcending the New Deal Idea of the State

The managerialist idea of the state—focused on the neutral task of optimiz-
ing markets and growth through technocratic governance—originated with
a particular strand of New Deal political economy and continues to operate
as a kind of default starting point for contemporary debates about liberal-
ism and economic governance. For liberals responding to the 2008 financial
crisis and the ensuing Great Recession, this ideal of technocratic management
kept resurfacing as a template for governance reform and public policy. But
for conservative critics of economic regulation, this ideal remains deeply
flawed, as ineffectual and corrupt in comparison to self-regulating markets.
This neoliberal deconstruction of the New Deal state remains powerful both
as a critique of economic regulation and as an implicit repudiation of the idea
that a powerful central state ought to deploy its coercive powers in the ser-
vice of economic and racial inclusion. The brazen reassertion of right-wing
populism, starting with the rise of Trump and Trumpism in 2016, represents
a particularly chilling vision of this politics that fuses this distrust of elites
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with racially exclusionary conceptions of U.S. identity, and a governing
agenda that remains committed not to economic populism but rather to the
dismantling of regulation in the service of big business interests. The surge
of this conservative vision and its weaponization by Trumpist politicians un-
derscores the moral brittleness of the New Deal (and managerial) vision of
statecraft.

But the alternative democratic idea of the state suggests a different foun-
dation for modern economic governance. First, the goal of government on
this view is not just to optimize the market, a purpose that, under neoliberal
criticisms, may be better served by markets themselves. Rather, it is to ad-
dress fundamentally moral aspirations for economic opportunity and equality
against the threat of private power and structural economic domination.
This purpose almost by definition cannot be met by “self-regulating” markets,
for the starting point is a recognition of the ways in which market society
creates and magnifies the moral harms of domination. No matter how mor-
ally controversial these ends might be, they are substantive, not neutral, and
thus they provide a more robust and mobilizing aspiration for reform politics.
Second, this democratic idea of the state views governance as a necessarily
democratic, participatory process in which expertise is embedded in a broader
process of citizen mobilization, advocacy, participation, and accountability.
This aspect also necessarily requires a turn to politics, not markets, as a means
of collective decision making, but has embedded in it a response to the con-
cerns about the relative lack of knowledge or accountability among regula-
tors themselves.

The existence of these proposals and opportunities suggests that the
democratic idea of the state is not just a matter of historical or theoretical
interest; it is a very real possibility. It is also a necessity. Regardless of the out-
come of a Trump administration, much of the New Deal order is now in
tatters, eroded by a combination of technological and structural change,
deliberate dismantling under a neoliberal critique, and further collapse in the
face of right-populist and corporate counterreaction. Given the pitched battles
about the purposes and mechanisms of the modern state in this New Gilded
Age, there is as great a need as ever for an alternative to either managerial or
neoliberal accounts of the state. The democratic vision suggested by Progres-
sive Era thinkers like Dewey and Brandeis and echoed by radicals—running
from nineteenth century labor republicans through civil and welfare rights
advocates of the 1960s—offers a compelling alternative vision of government
oriented not just toward growth and market management but to combating
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domination and expanding economic empowerment. It is equally impor-
tant that this vision sees government not as the province of experts to whom
we delegate authority to rule but rather as a forum and process through
which we the people are empowered to have a voice in the day-to-day deci-
sions of government. This democratic ethos is very different from the mana-
gerialist inclinations of New Deal-style liberalism, and has within it the
resources to address the latent concerns about government effectiveness and
accountability that help animate the neoliberal critique.

How might such a democratic state be realized? The brief critique and re-
covery discussed above suggest at least two important, related, elements. First,
the democratic alternative was lost in part because of the ascendance of man-
agerial and neoliberal conceptions of the state among political elites; but it
also suffered from the decline and fragmentation of bottom-up worker and
community-based movements for radical reform rooted in a multiracial
working class—an echo of the managerial and neoliberal transformations
of the state itself. Labor’s erosion and decline in the mid- and late twentieth
century has been well documented, as has the shift away from federated,
grassroots movement organization to professionalized policy and a legal
organizational ecosystem. Yet the moments in which democratic political
economy has thrived have depended in large part on the efforts of organic
social movements in pushing a more egalitarian and participatory vision
of governance that fused values of democracy, economic justice, and racial
equity.

Second, these democratic aspirations depend crucially on an institu-
tional structure that can respond in ways that deepen democratic agency,
shifting political power by creating institutionalized hooks and levers through
which grassroots movements can continue to exercise power against eco-
nomic and political elites in a durable way. It is through this dynamic inter-
action between movements from below and state institutional structures
from above that democratic governance is made real. Indeed, the rise of new
left social movements in today’s era of economic inequality and revived
right-wing populism are experimenting with precisely this confluence of re-
form strategies. This is one way to understand the renewed vitality and in-
fluence of social movements like the Movement for Black Lives focused on
structural racial injustice and increasingly shaping progressive policy con-
cepts to address underlying racial and economic inequities. This impulse
also animates, as Kate Andrias notes in her contribution to this volume
(Chapter 12), the rise of “alt-labor” worker movements operating outside of
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conventional labor union and Wagner Act structures. Similar themes are
echoed in the emergence of intersectional and cross-community movement
organizing in opposition to the Trump administration—from the North
Carolina-based Poor People’s Campaign to the coalition of resistance groups
looking to link together shared commitments around racial justice, immi-
grant rights, economic inequality, and democracy reform.

Finally, the democratic idea of the state also suggests a way forward for
scholarship as well. The regulatory state has never been in actuality the top-
down, expert-driven image projected by the New Deal or modern liberals.
As scholars of “bureaucratic politics” highlight, the bureaucracy is a key site
in which diverse interest groups, ideologies, and social movements operate
and clash to produce norms, policies, and institutions over time.'” The flip
side is that electoral and party politics do not exhaust the terrain of the battles
that construct and constitute modern governance in the aggregate. The ways
in which law, policy, and institutions emerge come largely from struggles
that occur outside the arena of “high politics™ national elections, Congress,
or the two-party system. Rather, it is the micropolitics of regulation, of local
government, of grassroots clashes between civil society, interest groups,
and policymakers that constitute the daily realities of governance. We must
therefore deepen our understanding of the way democratic politics cur-
rently operates on the ground—and in the process, help chart a pathway
toward a more democratic idea of the modern state.



CHAPTER 2

Inventing the American Economy

Timothy Shenk

In the fall of 2011, Barack Obama decided that he would go to Kansas. His
approval ratings were underwater, pundits were chattering about a presidency
that had lost its way, and disillusioned former supporters were asking what
had happened to hope and change. Obama saw his trip as a chance to restart
the conversation. He would deliver a speech, a wide-ranging reflection on U.S.
politics of the kind that had turned him into a celebrity at the 2004 Demo-
cratic National Convention. One subject loomed in his mind, and in the title
of the address, published by the White House under the heading, “Remarks
by the President on the Economy in Osawatomie, Kansas.”

Obama and his team chose the location of his speech with care. Almost
a century earlier, Theodore Roosevelt (TR) had outlined his vision of a “New
Nationalism” in Osawatomie.> Obama cited TR repeatedly in his talk, casting
himself as the inheritor of the progressive tradition embodied by Roosevelt.
As Obama explained it, Roosevelt had charted a path between extremes in a
country grappling with the challenges of industrialization. “He praised
what the titans of industry had done to create jobs and grow the economy,”
Obama said, but also “understood the free market only works when there are
rules of the road that ensure competition is fair and open and honest.”

Now Americans had reached another crossroads. Arguing that Republi-
cans offered a “brand of ‘youre on your own’ economics,” the president
insisted that only Democrats would create “an economy that’s built to
last.” Marrying this proposition to a favorite theme of another President
Roosevelt, Obama linked economic progress with the recognition of inter-
dependence: “Rebuilding this economy based on fair play, a fair shot, and
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a fair share,” he said, “will require all of us to see that we have a stake in each
other’s success.” A vibrant democracy and an expanding economy—this was
the progressive vision Obama promised to revive.*

It was not, however, what Roosevelt had spoken about in Osawatomie.
Early in his speech, TR connected “the triumph of a real democracy” with
“an economic system under which each man shall be guaranteed the oppor-
tunity to show the best that there is in him,” but that was the last time he
mentioned anything like “the economy.” Instead, he focused on more press-
ing matters. An outraged New York Times editorial summarized Roosevelt’s
“various schemes,” which included putting “all corporations under federal
regulation . . . reaching out the federal hand on all the vast natural resources
of the land,” and “intervention regarding sanitation and home life.”® Like the
former president, the Times felt no need to mention the economy.

There is a puzzle here. Why did Roosevelt’s address include just one glanc-
ing mention of the “economic system”? And why did Obama think that his
predecessor’s speech had focused on “the economy”?

The short answer is that in Roosevelt’s lifetime the idea of the economy
as Americans would come to understand it had not attained anything like
its later ubiquity.” The longer answer begins by recognizing that the entrance
of the economy into the public debate was part of a much larger shift that
created a new kind of politics with a different vocabulary, different goals, dif-
ferent tools, and a different kind of policymaker than anything that existed
a century ago.

Libraries could be filled with histories of the twentieth century focused
on the clash of ideologies in an age of extremes. There would be a special sec-
tion in that library for books chronicling the rise and fall of the New Deal
order. Examining the conceptual history of the economy clarifies the pro-
found consequences of the journey from the age of Roosevelt to the age of
Reagan. But it also fits into a developing body of scholarship that emphasizes
continuities running across the period, and challenges accounts that depict
the twentieth century as a battle between a clearly defined Left and Right.?

The economy became the terrain upon which political debate was fought
because it seemed as if it was big enough to accommodate any goal: conser-
vatives could defend it in the name of private enterprise, Leftists could seek
to direct it toward the public good, and the overwhelming majority of Amer-
icans could agree that a growing economy benefited the country as a whole.
Technocrats had an array of tools for managing its performance, business
leaders took comfort in macroeconomic stability, and voters could use it as
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a yardstick for measuring the performance of their elected representatives.
Everybody, it seemed, had something to gain from taking the economy
seriously.

But the economy’s capaciousness was deceptive. The rise of a politics
centered on the economy was based on a particular set of assumptions that
converged at a specific moment—assumptions that are increasingly dubious,
and a moment that is receding farther into the past. To decide where we might
want to go next, however, we first have to reckon with the road that brought
us here.

“In order that we may clearly understand each other,” wrote the railroad mag-
nate Stuyvesant Fish in 1906, “permit me to define the word Economy.”
According to Fish, “Economy” referred to the system of rules for managing
an undertaking. The undertaking could be almost any collective endeavor,
from a family to a government. Whatever the organization, Fish thought it
should be managed economically, which meant extracting the most output
from a given set of inputs. As the British civil servant and economist Henry
Higgs explained it, economy “in its true sense” stood for “the wise manage-
ment, husbandry, or administration of resources.” This was the definition of
the term used by the Commission on Economy and Efficiency appointed by
William Howard Taft in 1910 to explore ways the government could, in Taft’s
words, conduct its “business with maximum dispatch.”1

Alongside this narrow definition of economy, there was a hazily conceived
notion of “prosperity,” whose history was as old as the United States itself.
When Alexander Hamilton was making the case for a national bank and
public debt in 1781, he conjured the vision of a future in which “industry is
increased, commodities are multiplied, agriculture and manufacturers flour-
ish, and herein consist the true wealth and prosperity of a state.”"! Six years
later, the Anti-Federalist Agrippa used the same language to argue against the
Constitution Hamilton helped design, arguing that in a time of “general
prosperity” there was no need to rashly adopt a new government.!?

As U.S. politics democratized over the next half century, prosperity be-
came a campaign issue. In 1835 Democrats argued that Andrew Jackson’s
record as president justified electing his chosen successor, Martin Van Buren,
by asking about the country, “When was it ever more, if indeed so prosper-
ous? When was public or private credit more stable? Prices so high? The
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people so happy?”?® Those questions became decidedly inconvenient for
Democrats after the Panic of 1837, and in 1840 Whigs successfully campaigned
on a platform they summarized as “Harrison and Prosperity or Van Buren
and Ruin.”*

While politicians scrambled for electoral advantage, self-styled political
economists dwelled on loftier subjects. Claiming to have uncovered laws that
not even the most powerful monarch could defy, political economists drew
attention to an economic logic they applied to subjects ranging from money
and trade to agriculture and population. Economic reasoning could be ap-
plied to particular situations, the word “economic” could be attached to a va-
riety of objects or practices, and over time references to larger “economic
systems” became more frequent. But the central ambition of political econ-
omy was to uncover the laws of the marketplace, not to determine the
workings of the economy.

Markets did not exist in an abstract sphere untethered from everyday life.
Voicing a common sentiment, one early political economist insisted that
“economic science” was “nothing but the application of natural order to the
government of societies.”® According to John Stuart Mill’s popular survey,
the science of political economy was devoted to studying “the economical
phenomena of society.”® His usage of “society” was deliberate. “We can never
either understand in theory or command in practice the condition of a soci-
ety in any one respect,” he believed, “without taking into consideration its
condition in all other respects.”” That focus was still obvious to careful read-
ers early in the twentieth century. As Thorstein Veblen remarked in 1901:
“The point of view from which the early, and even the later, classical econo-
mists discussed economic life was that of ‘the society’ taken as a collective
whole and conceived as an organic unit.”®

Political economists were not the only figures concerned with society. The
belief that society existed prior to the state, that it obeyed its own internally
generated rules, and that these rules could be discovered by rational investi-
gation was an obsession of the age.” “Upon this point all speculative politi-
cians will agree,” John Adams remarked in 1776, “the happiness of society is
the end of government.”® Commercial society was the term Adam Smith used
to describe his area of inquiry in The Wealth of Nations; civil society was the
phrase used by that close reader of Smith, G.W. F. Hegel. Alexis de Tocqueville,
characteristically, was the most evocative. “Society is all pervasive,” he ob-
served. “The individual takes the trouble to be born; for the rest, society
takes him in its arms like a nurse.” Society and the individual—here, in
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this couplet, was the essence of a novel, distinctly liberal, way of thinking
about collective life.

The social and the economic remained master categories of analysis for
political economy—and, later, economics—until well into the twentieth
century. This union can be seen most clearly in textbooks, which read to
contemporary eyes like an awkward union of primitive microeconomics
and historical sociology. By the 1920s, a typical introductory economics
textbook could include, in addition to discussions of supply and demand,

» s

chapters on “the economics of railroad transportation,” “industrial mono-
poly and its control,” “population,” “immigration,” “problems of the work-
ing day,” “the organized labor movement,” and, often by way of conclusion,
“socialism.”?? Missing from this collection was any discussion of “the
economy.”

There were, however, occasional references to the deceptively familiar
term national economy. The German economist Friedrich List had popular-
ized the concept in 1841 with his enormously influential, National Systems
of Political Economy. According to List, “national economy” was equivalent
to “state administration”—that is, the set of policies that managed economic
transactions within a nation.” This is, essentially, a synonym for economic
nationalism. To practice national economy meant looking out for domestic
economic interests, rather than subordinating them to the demands of global
marketplaces: think of raising tariffs to keep out foreign goods, rather than
lowering taxes to combat a recession; think Alexander Hamilton, not John
Maynard Keynes.

By the end of the nineteenth century, German economists were dis-
cussing another collection of terms that seem like obvious precursors to the
economy, if not outright synonyms—for instance, Volkswirtschaft, and
Weltwirtschaft. Today we would render these as national economy and world
economy. At the time, however, the choice was not so clear. In 1893 a politi-
cal scientist complained “that the English language contains no generally ac-
cepted word to describe the conscious activity of human beings in the joint
satisfaction of their individual desires” and suggested that “economy” might
be an acceptable translation for what the Germans called “Wirtschaft.”** Be-
fore deploying the concept, he felt compelled to ascertain Wirtschaft’s “con-
stituent elements”—“first, the surface of the earth, with its annuity of heat,
light, air and moisture, and second, the human beings who inhabit this
surface”—and then moved to an explication of Socrates on the duality of
human nature and the essence of the self.?®
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Almost invariably in this period, “economy” appeared as the second item
in a pair: for instance, village economy, town economy, slave economy, cap-
italist economy, planned economy, market economy, national economy, world
economy, and money economy. In these formulations, an economy was not
a natural feature of collective life. It was something that had to be created
through the extension of commerce and subsequent remaking of state and
society. “The economic life of a politically organized independent people,” a
textbook published in 1889 observed, “is often called a national economy,”
but no such economy could be said to exist without “independent political
unity” and “an independent state.” As late as 1936, the Rockefeller Founda-
tion could organize a conference dedicated to exploring whether the nations
of the world possessed enough “organic unity” to “warran(t] the conclusion
that there is such a thing as a ‘world economy’” or if there was “nothing more
than a physical aggregate of unrelated and disjointed forces.”*

While economists debated the existence of the economy, one object dom-
inated public debate: society. Talk of society was ubiquitous, including in
economics. Alfred Marshall’s celebrated Principles of Economics also defined
its subject as the study of “the economic aspects” of “social life.””” An 1888
textbook from Richard Ely, one of the most influential of a rising generation
of U.S. economists, described political economy as a “branch of sociology”
devoted to maximizing “the welfare of society.””® “Humanity is now ‘soci-
ety,” maintained Ely’s younger colleague Allyn Young, who added that so-
ciety was “the concrete reality, of which the individual is a mere abstraction.””
Even the mathematically inclined Irving Fisher believed that economics was
“only one branch of a greater subject,—Sociology,” or, as he elsewhere phrased
it “Societology.”” This is why early discussions of the various economies—
town economy, national economy, world economy, and so on—had such a
thickly social character. Society provided the unifying framework for eco-
nomic inquiry, as it had done for more than a century.

Outside the narrow world of academic economics, this was, as Daniel
Rodgers has termed it, “an age of social politics,” a more ambitious version
of the well-regulated society that William Novak has shown was central to
the ambitions of politicians at the state and local level in the nineteenth
century.” “Society is looking itself over, in our day, from top to bottom,”
Woodrow Wilson announced in a speech he delivered two years before his
election to the presidency.*” The country’s industrial capacity had reached
levels Americans just a few decades earlier could not have imagined, but so
had tensions between labor and capital. “The economic power of society,” he
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explained, had become focused in corporations, each of which constituted
“an economic society, a little economic State” that existed in uneasy relation to
the national state.”® That transformation had brought economic concerns
to the fore of national politics, replacing the political issues that Wilson said
had occupied earlier generations. “The life of the nation” no longer revolved
around “questions of governmental structure or of the distribution of gov-
ernmental powers. It centers upon economic questions, questions of the very
structure and operation of society itself.”** According to Wilson, the stakes
were as high as could be imagined: society itself hung in the balance.

Economic concerns featured prominently in the politics of society, but,
as with Progressive politics as a whole, there was almost too much to think
about. A profusion of concepts offered a variety of competing diagnoses, each
of which could provide larger meaning for local problems. Financial panics,
industrial depressions, and business cycles were familiar notions, but they
were explicitly limited in their scope. For example, Wesley Mitchell, the era’s
leading business-cycle theorist, believed that agriculture fell outside the pur-
view of his research. As Mitchell explained it, his analysis was confined “to
a certain type of business enterprise.”* Agriculture moved to its own rhythms,
and should not be lumped together with the business world. Even speaking
of a coherent “business world” was misleading. Mitchell saw modern busi-
ness as a “maze of interacting processes” always looping into itself. “A real
chart of one business cycle,” he concluded, “would be a hopelessly complex
tangle of hundreds of curves.”®

“A hopelessly complex tangle™ it was a fitting description of what more
than a hundred years of economic inquiry had resulted in. But that was about
to change.

Economy and prosperity, market and society, business cycles and money
flows: out of this jumble emerged the new concept of the economy. For ex-
perts, the economy was a circular flow linking production and consumption
through the constant cycling of money; for the public, the economy could be
seen as a totalizing entity that operated by its own logics and was set apart
from state and society. The economy could be measured through statistics,
modeled by economists, and managed by the government. To borrow a use-
ful bit of jargon from science studies, it had become a sociotechnical object.
But it had also become a subject of political debate that both public figures
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Figure 2.1. References to “the American economy” in the New York Times, 1900-
1980. On the uses of surveys like the Ngram Viewer, see Jean-Baptiste Michel, Yuan
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of Digitized Books,” Science 331, no. 6014 (January 2011): 176-182.

and average citizens felt demanded their attention. The economy was defined
by this dual character. It was conceptually fuzzy and technically precise—
large enough to contain the anxieties of voters who regularly listed it as their
most important concern, but small enough to fit inside a report from the
Council of Economic Advisers (established, revealingly, in 1946).

With this understanding of the concept in mind, the economy became
the subject of endless conversation in the midcentury United States—in
stump speeches, newspaper headlines, radio broadcasts, and television spe-
cials. The phrase “economy as a whole” did not appear in the American Eco-
nomic Review, the discipline’s leading journal, until 1930.>” Then, suddenly,
talk of the economy was everywhere.

Measurements of more limited archives, like the record of references to
“the American economy” in the New York Times, provide one way of track-
ing this shift.

Political rhetoric offers yet another way of gauging the transformation.
Consider State of the Union addresses. Before the 1920s, presidents did not
consider the economy in their annual messages to Congress. During the worst
years of the Depression, Franklin Roosevelt made only occasional references
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Figure 2.2. References to the economy and its cognates in State of the Union
messages, 1900-1980.

to the subject. The economy’s breakthrough took place in 1946, when Harry
Truman explained that “the growing responsibility of modern government
to foster economic expansion” had made it necessary “to formulate and de-
termine the Government program in the light of national economic condi-
tions as a whole.” By the time Bill Clinton took office almost half a century
later, what had seemed noteworthy to Truman now appeared natural. “For
all the many tasks that require our attention,” he said in his 1993 State of the
Union, “I believe tonight one calls on us to focus, to unite, and to act. And
that is our economy. For more than anything else, our task tonight as Amer-
icans is to make our economy thrive again.”*®

This was not just a matter of rhetorical presentation. Politicians had
become covinced that their careers were bound up with the economy’s tra-
jectory. John Kennedy was assasinated on November 22, 1963. On Novem-
ber 23, Lyndon Johnson had his first meeting with the head of the Council of
Economic Advisers.* Soon, his administration was taken over by the cam-
paign to achieve one of Kennedy’s great unfinished tasks: passing the first
tax cut in U.S. history designed to stimulate the economy. During Johnson’s
presidential campaign a year later, the Democratic Party platform described
the “expansion of the American economy” as “the national purpose.”*°

What is most striking, looking at aggregate measurements of the econo-
my’s usage over time, is how quickly the change occurred. Time and again,
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these charts depict a virtually nonexistent concept rocketing upward in just
a few years.

This same phenomenon can also be seen at the level of individual think-
ers. In 1935 Walter Lippmann argued that since the onset of the Depression,
guaranteeing the economic security of its population had become “the cen-
tral task of government.” According to Lippmann, this belief reflected “the
fundamental assumption of the whole period since 1929”—namely, “that we
have a national economy and not a mere aggregation of individual enter-
prises.”*! He used “national economy” by itself here, but elsewhere he regu-
larly attached (often with italics) the phrase “as a whole,” an emphasis that
revealed the novelty of the concept.*? The basic assumptions of government
had changed, and his language had to keep up.

Lippmann repeatedly insisted on the revolutionary character of this turn
toward the economy. He could have made the point by citing his own work.
Lippmann published his first book in 1913, just a few years after graduating
from Harvard, and he followed it up with a sequel one year later. Both vol-
umes—A Preface to Politics and Drift and Mastery—contain just a handful
of references to economy, all of which borrow from older senses of the term:
a passing allusion to the transition “from the old mercantilist economy to
the capitalistic economics of the nineteenth century,”* for example, or a
brief mention of “the economy of trusts” that had developed in the United
States.** Much more important to his politics was the idea of society. “We
have been taught to think of society as a body,” he lamented in 1927.
“We have had foisted upon us by various great propagative movements the
notion of a mythical entity called Society.”+

Not even the World’s Fair was immune to the eruption of economy talk. At
the 1904 World’s Fair in St. Louis a “Palace of Education and Social Econ-
omy” featured exhibits on a host of subjects, including “ “Public Health,”
“Municipal Improvement,” “Co-operative Institutions,” “Organization of
Industrial Workers,” and “State Regulation of Industry and Labor.”*® Here was
the intellectual world of Progressive politics condensed into an exhibit, an
overflowing surplus of ideas with no clear ranking of priorities, united chiefly
by an urgent desire to grapple with the transition to what would later be
known as industrial capitalism.

Jump forward sixty years to the 1964 New York World’s Fair, where the
“Hall of Free Enterprise” promised a display that would be “the first time
the totality of a free economy has ever been put together in simple, visual
form.” The focus of the exhibit was a computer programmed to answer visitor’s
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questions. “There is a kind of oracular infallibility to this machine that
makes it more impressive than a live pundit,” observed the New Republic.
“A group of awe-stricken visitors punched it and read replies. What it said
must be so, they seemed to feel, because after all a machine is unbiased and
impartial.”*” Here was the intellectual world of technocratic liberalism, con-
densed into an exhibit, where disinterested expertise offered the hope of
doing away with the obsolete ideological conflicts. As John Kennedy put it in
1962, “What is at stake in our economic decisions today is not some grand
warfare of rival ideologies which will sweep the country with passion but the
practical management of a modern economy.”*3

Policymakers were acutely aware of the transformation that had taken
place. In 1965, Kermit Gordon—a member of Kennedy’s Council of Economic
Advisers and, later, director of the Bureau of the Budget—told the House
Committee on Appropriations that just thirty years earlier policymakers
“didn’t give any consideration to what the effect of that policy would be on
the economy.” According to Gordon, they simply didn’t know any better.
Luckily, times had changed. “With the great improvements that have taken
place in the intervening years in economic statistics and general economic
understanding, we are all more aware of the relationship between budget ac-
tions and the nation’s economic health,” he explained.*

Intellectuals could see the shift, too. Five years before Gordon’s testimony,
Daniel Bell marveled in the End of Ideology at the shortsightedness of earlier
academics and policymakers. “What is amazing, in retrospect,” he wrote, “is
that while the commitment to a politically managed economy could have
been foreseen, we were quite badly deficient in organizing our economic
thinking for it.”*° The need to maintain full employment and guard against
the threat of a second Great Depression had turned managing the economy
into a political necessity. Meanwhile, the radically expanded size of the fed-
eral government—from 3.6 percent of gross domestic product (GDP) in 1930
to 14.2 percent in 1950—had made it inevitable that the government would
exert a decisive influence over the economy, whether politicians recognized
it or not.”! Despite all this, Bell noted, the Department of Commerce did not
produce national income estimates until 1936; there were no official measure-
ments of the gross national product until 1942; and they were not brought
together in a major government analysis until Franklin Roosevelt’s budget
message of 1945.

Statistics and budgets were only part of the story. The deepest account
came from the political theorist Sheldon Wolin. Writing in 1981, Wolin
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argued that a “quiet revolution” had taken place in the past fifty years: ““The
economy’ has emerged in the public consciousness as a sharply outlined, au-
tonomous entity, the theater in which the destiny and meaning of the soci-
ety will be worked out. Relegated to secondary importance are the main
notions through which the society once understood its identity, notions such
as ‘democracy, ‘republic, ‘the Constitution,” and ‘the nation’ whose mean-
ing was essentially political.”* For Wolin (born in 1922), as for Gordon (born
in 1916) and Bell (born in 1919), there was something personal about this
shift: it had taken place within their lifetimes.

A remarkable transformation had taken place in just a few decades. Spe-
cialists in the new field of macroeconomics replaced vague references to pros-
perity, poverty, and the cost of living with a precise vocabulary of economic
growth, unemployment, and inflation rates. Whereas earlier economic de-
bates had tended to focus on long-term questions like tariffs, antitrust, or the
gold standard, the politics of the economy concentrated on the short run,
promising that the right mix of monetary and fiscal policy could ensure
sustained growth. But the economy also existed over a much longer time
horizon. It was transhistorical, an all-but-inevitable feature of collective life.
The question was not whether the economy existed, but what kind of econ-
omy a given group had created. It could be local, national, or global. Whatever
the scale, it could not be escaped.™

How did this happen? It is a complex answer that can be usefully simplified
by focusing on three changes that took place in the first half of the twenti-
eth century. Think of it as a story of three M’s. The economy could be mea-
sured, via statistics like national income accounts, which the United States
government, like a handful of other governments, began regularly produc-
ing during the Great Depression. It could be modeled using the mathe-
matics that became the lingua franca of economics in the middle of the
century, replacing looser styles of verbal reasoning that had earlier domi-
nated the discipline. And it could be managed through fiscal and monetary
policies implemented by an ensemble of institutions at the federal level, made
possible in the United States by institutions like the Federal Reserve and pas-
sage of a national income tax. Not just an abstract “economic system,” the
economy was an object whose fluctuations could, with the appropriate poli-
cies, be controlled.
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How the economy emerged is only part of the story. The deeper question
is why it occurred in the first place. For convenience, the factors contribut-
ing to the economy’s appearance can be divided into two camps: economic
and political.

On the economic side, it helps to begin by noting the short history of eco-
nomic growth. Persistent rates of economic growth over extended lengths of
time were not a part of the human experience before the eighteenth century,
when a slow but steady uptick became a norm in the United States and parts
of Europe. The real breakthrough, however, occurred in the 1870s, the dawn-
ing of what the economist Robert Gordon has termed a “special century” of
economic growth in the United States that exceeded anything that prevailed
before or since.>* Calculations of national income could be, and were, dis-
missed as objects of merely academic curiosity when it was assumed that the
total would stay roughly the same year after year. In a world of fluctuating
economic growth rates, on the other hand, annual differences of a percent
or two could have profound consequences.

The routinization of economic growth was tied up with other, more tan-
gible economic transformations. The second half of the nineteenth century
witnessed the creation of a single national marketplace thanks to innovations
like the telegraph and the railroad. The making of a national market was both
cause and consequence of what Alfred Chandler called a “managerial revo-
lution” that brought the modern corporation into being.” With fewer firms
to count, leviathan corporations simplified the task of economic calculation.
Household production and self-employment waned, turning wage labor into
an increasingly prevalent mode of life, once again making it easier to gather
data. The Federal Reserve helped bring order to a crazy-quilt system of rival
currencies, and the obligation to file income taxes made economic tabula-
tion into an annual ritual for a rising number of Americans.”® As corpora-
tions increased in size, more and more Americans began working for wages.
These wage earners discovered that their economic fortunes were now chained
to the fluctuations of the business cycle.

This brings up the politics of the economy. The double blow of the Great
Depression and the Cold War left an abiding fear among political elites that
a crisis of the kind the United States had survived in the 1930s might be
fatal if repeated. Focusing on the economy also solved an electoral prob-
lem for midcentury America’s dominant political party, the Democrats,
who were eager to find a cause that could hold their increasingly divided
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coalition together. Whatever their other differences, segregationists and
civil rights activists both favored a growing economy. So did liberals who
worried about whether the government could afford to maintain the wel-
fare state at home while leading a global crusade against communism.
Politicians of both parties soon learned to identify their odds of reelection
with the economy’s fortunes, a conclusion validated by political scientists
researching the connection between economic and electoral perfor-
mance.” Economic growth rates offered a scorecard in the Cold War, a
seemingly neutral way of measuring the achievements of rival powers.?
Focusing on the economy also gave coherence to policymaking. The de-
tails were complex, the data partial, and the tools limited, but the ideal
could still bring consistency to a process always threatening to lurch out of
control. In the prospect of unity, there even lay the hope of moving beyond
politics altogether, replacing squabbling politicians with disinterested
technocrats.”

By the 1950s, corporate managers and government bureaucrats
could both agree on the importance of a properly managed economy. If
the government could ensure full employment and maximum economic
growth, then it could take a lighter hand with General Electric and AT&T.
Managing the economy, in short, allowed Americans to reconcile democracy
with the modern corporation—a union that had appeared by no means
certain during the violent protests of the Gilded Age, or at the nadir of the
Depression.

So far, this account has put politics on one side and economics on the
other. That divide is, of course, far too simple. What about, for instance, tax-
ation? Before the introduction of the income tax, most of the federal govern-
ment’s funding came from customs duties, with another third provided by
taxes on alcohol and tobacco. By 1920 the income tax supplied two-thirds of
the budget, linking the financing of the U.S. state to the fluctuations of na-
tional income, and providing an important incentive for the government to
monitor the fluctuations of the economy as a whole.*

Then there is the question of monetary policy. Americans today assume
that inflation will continue along at a slow but steady rate. That was not the
case before the twentieth century, and for good reason. The price level in
the United States in 1900 was around the same as it had been in 1800.5' The
breakdown of the gold standard and the rise of managed currencies made
possible both sustained inflation and the aggressive oversight of the money
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supply provided by the Federal Reserve (a role the Fed’s founders did not
envision for the body when it was established in 1913).2

Or consider the experts who were supposed to guide institutions like the
Fed. At the turn of the twentieth century, the only person employed by
the federal government with the title of economist was an “economic orni-
thologist.”®®> By World War II, that number had ballooned to five thousand.
Despite an initial retreat in peacetime, when economists returned to the acad-
emy, by the 1970s the total was back at wartime levels, where it has stayed
ever since. These economists were supplied by a rapidly expanding network
of research universities, nonprofit entities that benefited from both increased
government support and the backing of major corporations.®*

Let us take stock of the argument so far. The immediate cause behind the
proliferation of talk around the economy in the early decades of the twenti-
eth century was that, for the first time, the economy became an object that
could be measured by national income accounts, modeled by economists, and
managed through fiscal and monetary policy. But stepping back brings a
much larger history into focus. This history ties together subjects ranging
from the emergence of modern economic growth and the making of the mod-
ern corporation to the self-interest of politicians seeking reelection and the
need for Cold War Democrats to hold together their fractious coalition.
Though complex in its particulars, the core of this account is simple. The sec-
ond half of the nineteenth century created an economic problem that would



Inventing the American Economy 57

be solved politically in the first half of the twentieth century by committing
the government to managing the economy.

Why does any of this matter? To begin with, there is the simple desire for
accuracy. Historians have supplied genealogies for many of the modern
world’s foundational categories, including class, sexuality, race, gender,
human rights, and modernity itself. The best of this scholarship has reckoned
with both the long conceptual histories of the subjects under investigation
and the possibility for radical change.®® It is past time for historians of the
United States to give the economy similar consideration.

Taking this history into account has important consequences for how
scholars understand the past century. Part of the challenge to standard ac-
counts is methodological. Following the economy’s ascent forces us to move
across the divides that too often separate economic, social, political, intel-
lectual, and cultural history.%® Changing methodologies yields a different van-
tage point on the century as a whole. Blending these methods produces a
kind of synthesis, but one that cuts across customary narratives.

Consider, for example, the unlikely legacy of Wesley Mitchell. A former
student of John Dewey and Thorstein Veblen, Mitchell devoted his life to fus-
ing the legacy of these two influences. They came together in the founding
of the National Bureau of Economic Research, or NBER, founded in 1920
with Mitchell as its intellectual leader. Like Mitchell, the NBER was devoted
to revising economic theory so that it better captured the realities of economic
life. During his time at the NBER, Mitchell had two great students. One,
Simon Kuznets, pioneered the development of national-income accounting
and conducted pathbreaking studies of economic inequality.®” If Kuznets car-
ried on the tradition in academic research, Arthur Burns took up the mantle
in policymaking, serving first as head of the Council of Economic Advisers
under Dwight Eisenhower and later as chairman of the Federal Reserve. (He
was, revealingly, the first Fed chair to hold a doctorate in economics.) Before
any of that happened, Burns succeeded Mitchell as research director at
the NBER.®®

At the NBER, Burns encouraged a protégé of his own. While a graduate
student at Columbia, where he was studying under Mitchell, Burns helped
make ends meet by lecturing undergraduates at Rutgers. There he met a
young Milton Friedman, who had arrived at Rutgers planning to become an
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actuary, but who, under Burns’s influence, graduated an aspiring economist.®
Friedman split his graduate career between the University of Chicago and
Columbia, where he also worked with Mitchell. That connection helped
secure him a post at the NBER, a valuable opportunity in the midst of the
Depression. There, Friedman served as a research assistant for Kuznets, who
ultimately coauthored the younger man’s dissertation.

With his doctorate in hand, Friedman embarked on an extraordinarily
successful career, but his affiliation with the NBER was not done yet. In 1950
Burns asked Friedman to study the influence of the money supply on busi-
ness cycles, enlisting his former student in a project that dated back to the
bureau’s founding. Thirteen years later, Burns’s request led to the publication
of the book for which Friedman is best known among economists. Weigh-
ing in at more than eight hundred pages, A Monetary History of the United
States, 1867-1960 did more than any other work to make Friedman’s views
on macroeconomics acceptable to the rest of his profession—and, eventually,
to politicians, central bankers, and the general public.”’ (Ben Bernanke, for
one, credits it with sparking his interest in monetary theory.)”! It was an NBER
book through and through: published under the NBER’s auspices, based on
data produced by NBER investigations, and coauthored with Anna Schwartz,
an NBER staffer. There is a thread running from John Dewey to Milton Fried-
man, and it goes through Wesley Mitchell.

The economy is the favorite child of a distinct period in the history of U.S.
democracy: not the social politics that flourished a century ago, but the tech-
nocratic politics that came to define the boundaries of the possible.”? It is the
product of a distinct kind of world—a world of behemoth corporations and
commodified production, where a federal government overflowing with
trained experts was mandated by law to maintain economic growth. The
economy is the name Americans used to make sense of this world after it be-
came exceedingly difficult to imagine that life had ever been, or could ever
be, otherwise.



CHAPTER 3

The Triumph of the Mixed Economy

The New Deal Order, Keynes, and the

Genius of American Liberalism

Jason Scott Smith

What was New Deal liberalism? At its core, I argue, Franklin D. Roosevelt’s
program was a political response to the economic disaster of the Great De-
pression. Eschewing the extremes of free-market capitalism, on the one hand,
and statist control of every aspect of economic relations, on the other, the
New Deal expanded the power of the federal government in order to stabi-
lize the capitalist system. In so doing, the New Deal created an approach
to government-economic relations that transcended FDR’s presidency and
underwrote what Gary Gerstle and Steve Fraser termed a “New Deal Order”
that stretched until 1980.!

This essay makes three claims. First, the “mixed economy” created
under the auspices of the New Deal lacked intellectual coherence. Second,
despite (or perhaps because of) this state of affairs, the New Deal’s mixed
economy worked tremendously well: it generated extraordinary rates of gross
domestic product (GDP) growth during the Great Depression and cut mass
unemployment in half during the first four years of Franklin Roosevelt’s pres-
idency, it ultimately put an end to the Depression’s more than ten-year eco-
nomic collapse and achieved full employment during World War II, and it
set the institutional and intellectual foundations in place for an extraordi-
nary multidecade period of economic prosperity after the war. Third, I ar-
gue that historians, since the 1960s, have generally elided or ignored the
success of the New Deal’s contribution to economic policymaking, creating
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a situation where the tangible achievements forged by liberal statecraft have,
for all practical purposes, dropped out of our history books. (Conventional
wisdom still maintains that it was World War II that ended the Great De-
pression, not the New Deal.) To support these claims, I trace what I call “the
triumph” of the New Deal’s mixed economy from the Depression through
World War I and on into the postwar years.

What defined the New Deal’s mixed economy? The program created
by Franklin Roosevelt’s many advisers and supporters stressed the fed-
eral government’s responsibility for stimulating economic growth and
ameliorating unemployment. In this sense, the New Deal built on a wide
range of previous public policies, intervening in the economy and underscor-
ing what one historian once declared of nineteenth-century U.S. govern-
ment, that “King Laissez Faire” was “not only dead; the hallowed report of
his reign had all been a mistake.” As many scholars have pointed out, “free-
market capitalism” in the United States had long relied on a range of public
policies that explicitly promoted economic activity, including the funding
of public-works construction (“internal improvements”), the maintenance of
public authority over the country’s currency, a system of protectionist tar-
iffs, the federal postal system, publicly chartered limited liability corpora-
tions, and a bankruptcy code that encouraged entrepreneurial activity, to
name but several.? In direct response to the failures of the market economy
during the Great Depression, the New Deal instituted a variety of programs
that built on and surpassed previous policy measures: New Dealers attempted
to drive down mass unemployment, stimulate consumer spending, encour-
age business activity, raise the wages of workers (and encourage them to
unionize), restore investor confidence in the country’s capital markets and
depositor confidence in the country’s banking system, create a social safety
net (through unemployment insurance and social security), raise farm in-
comes, regulate industries such as trucking, airlines, and interstate electric
and gas utilities, and generate employment through the building of a wide
range of socially useful public-works projects, including roads, bridges, hy-
droelectric dams, and airports, among others. As Jordan Schwarz has argued,
we might readily consider the New Deal, when viewed as a whole, as “a
massive governmental recapitalization for purposes of economic develop-
ment,” one that “sought to create long-term markets by building an infra-
structure in undeveloped regions.”

The New Deal’s mixed economy, as outlined above, did not spring from
the mind of a single individual and, given the contradictory nature of its
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various policy measures, appears from an intellectual point of view as
messy or incoherent. Indeed, as Alan Brinkley pointed out in his famous
essay “The New Deal and the Idea of the State,” his contribution to Steve
Fraser and Gary Gerstle’s The Rise and Fall of the New Deal Order, 1930-
1980, many New Dealers were themselves not sure what, if anything,
provided a “theory” that justified the New Deal’s many interventions
in the economy. As Brinkley points out, when the Yale economist Alvin
Hansen was asked in 1940 if the New Deal was based on sound economic
principles, he responded, “I really do not know what the basic principle of
the New Deal is.” Hansen elaborated, “I know from my experience in the
government that there are as many conflicting opinions among the
people in Washington under this administration as we have in the coun-
try at large.”*

Even before President Franklin Roosevelt’s first one hundred days in of-
fice came to an end, Americans struggled to comprehend the nature and lim-
its of what Fraser and Gerstle have termed “the New Deal order.” Historians
have argued whether the New Deal was truly “America’s Third Revolution,”
or is it better viewed as a “halfway revolution” that left much undone?®
Whether portrayed as a new departure in the trajectory of a reforming im-
pulse that stretched back to William Jennings Bryan, or as a high point in a
generation’s rendezvous with destiny, the New Deal was initially viewed by
historians as a fundamentally liberal and progressive political event.”

This reading, however, has been qualified by a variety of scholars who
have, in different ways, presented the New Deal as a historical moment that
signaled the end of reform (including, most notably, Brinkley himself).®
Whereas the older work of liberal historians, such as Arthur Schlesinger Jr.,
viewed the period as the “Age of Roosevelt,” dominated by the dashing presi-
dent who soaked the rich and mobilized the state against economic royalists
on behalf of the “forgotten man,” the work of subsequent scholars has been
much more skeptical.” Mark Leff, for example, observes that high federal
income-tax rates enacted by the New Dealers did not actually generate much
revenue and served mainly as a smoke screen to distract the public from the
heavy sales taxes levied by the New Deal on consumers.”” The new regula-
tions enacted by the state, Colin Gordon has claimed, in fact reflected the
interests of business."! Whereas earlier historians believed that organized
labor had at last found its “Magna Charta” in New Deal labor law, scholars
such as Christopher Tomlins have asserted that this guarantee of collective
bargaining functioned merely as a sham, as a “counterfeit liberty.”'?
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The skepticism of Brinkley and other historians can be traced back to
William E. Leuchtenburg’s influential 1963 synthesis, Franklin D. Roosevelt
and the New Deal. In much the same way that Schlesinger’s Age of Roosevelt
determined the boundaries of debate for an earlier generation of historians,
Leuchtenburg’s book was a turning point in our understanding of the legacy
of the New Deal. Leuchtenburg, like Schlesinger, approached the New Deal
from a sympathetic, liberal perspective. Departing from the untempered
optimism of earlier interpretations, however, Leuchtenburg advanced what
the historian James T. Patterson has termed a “cautiously positive interpre-
tation of Roosevelt,” paying more attention to the limits of the New Deal, its
multiyear inability to solve the puzzle of the Depression, its failure to re-
structure the economic order, and its mixed record on racial equality. As
Leuchtenburg himself put it, the New Deal’s approach to the economy “left
many problems unsolved and even created some new ones,” adding, “It never
demonstrated that it could achieve prosperity in peacetime.”?

Leuchtenburg’s judicious, evenhanded synthesis foreshadowed the sub-
sequent revisionist efforts of New Left scholars such as Howard Zinn and
Barton Bernstein." In the introductory essay to his 1966 document anthology,
New Deal Thought, Zinn revisits the New Deal years not to bury them but
instead to find a usable past that could speak to the concerns of intellectuals
in the 1960s. Zinn begins this reexamination with the definition of New Deal
ideology provided by Richard Hofstadter in Age of Reform. Hofstadter had
argued that the works of the New Deal antitrust expert Thurman Arnold epit-
omized the essence of the New Deal, for in them, Hofstadter wrote, “we find
a sharp and sustained attack upon ideologies, rational principles, and mor-
alism in politics. We find, in short, the theoretical equivalent of FDR’s op-
portunistic virtuosity in practical politics—a theory that attacks theories.”
Zinn presses this definition of New Deal ideology further than Hofstadter,
pointing out the darker consequences of emphasizing method over substance
and focusing on the suffering of millions of people who, in his words, “still
awaited a genuine ‘new deal.’”'® Zinn acknowledges the New Deal’s accom-
plishments, but he sees liberalism’s potential for achieving real reforms as
falling victim to Roosevelt’s “experimental, shifting, and opportunistic”
temperament.”” Zinn is less than generous in his overall assessment of the
New Deal, arguing that the “TVA [Tennessee Valley Authority], a brief golden
period of federal theater, a thin spread of public housing, and a public works
program called into play only at times of desperation, represented the New
Deal’s ideological and emotional limits in the creation of public enterprise.”’®
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Other revisionist accounts of the New Deal came to similar conclusions.
Relying on the assumptions that underwrite most “corporate liberal” inter-
pretations of U.S. history, the historian Barton Bernstein argued that “the lib-
eral reforms of the New Deal did not transform the American system; they
conserved and protected American capitalism, occasionally by absorbing
parts of threatening programs.” Because the New Deal’s achievements were
ultimately so limited, in Bernstein’s view, the people who joined the New
Deal political coalition were evidence of “one of the crueler ironies of liberal
politics, that the marginal men trapped in hopelessness were seduced by
rhetoric, by the style and movement, by the symbolism of efforts seldom
reaching beyond words.”? To the extent that the New Deal achieved any-
thing, in Bernstein’s view, it served to create a sort of false consciousness,
capable only of duping the masses into voting for FDR.

Alan Brinkley offered a more nuanced assessment of the New Deal than
New Leftists such as Zinn and Bernstein, but his story is one, like theirs,
that reinforces the tendency of scholars to overlook the New Deal’s eco-
nomic achievements. Brinkley nests changes in liberal policymaking dur-
ing the 1930s and 1940s within an explicit narrative of declension and
failure. During the early years of the New Deal, Brinkley argues, Roosevelt
and his advisers were open to pursuing a structural “critique of modern
capitalism,” one that would directly confront and constrain corporate power
in the economy. By the end of World War II, however, this critique was
“largely gone, or at least so attenuated as to be of little more than rhetorical
significance. In its place was a set of liberal ideas essentially reconciled
to the existing structure of the economy and committed to using the state
to compensate for capitalism’s inevitable flaws—a philosophy that signaled,
implicitly at least, a resolution of some of the most divisive political contro-
versies of the industrial era.” This shift in priorities for New Deal liberals—
from the structural reform of U.S. capitalism itself to “the idea that the
state could manage the economy without managing the institutions of the
economy’—constitutes, for Brinkley, the “end of reform.” As he put it, by
the end of World War II, “when liberals spoke now of government’s respon-
sibility to protect the health of the industrial world, they defined that re-
sponsibility less as a commitment to restructure the economy than as an
effort to stabilize it and help it to grow. They were no longer much con-
cerned about controlling or punishing ‘plutocrats’ and ‘economic royalists,
an impulse central to New Deal rhetoric in the mid-1930s. Instead, they
spoke of their commitment to providing a healthy environment in which
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the corporate world could flourish and in which the economy could sus-
tain ‘full employment.””?

On closer scrutiny, a number of turns in Brinkley’s argument appear
problematic: it is unclear exactly how the programs of the early New Deal, in
particular the industrial codes of competition enacted and enforced by the
National Recovery Administration (NRA) (1933-1935), constituted an at-
tempt to bring about deep “structural” reform of U.S. capitalism, to use the
state, as Brinkley argues, to directly challenge corporate behavior. As Ellis
Hawley pointed out in the 1960s, and as Andrew Wender Cohen reminded
us in the 2000s, the NRA in fact constituted a failed attempt to suspend
antitrust laws and institute cartels in a range of U.S. industries, an under-
taking that drew on New Era-style “associationalism” and served to dramat-
ically reinforce the power of big business at the expense of smaller firms,
labor, and consumers. As one contemporary observer put it, the NRA’s in-
tervention in the economy resembled a “bargain between business leaders on
the one hand and businessmen in the guise of government officials on the
other.” The NRA, in short, hardly constitutes an impressive test case for
the ability of “New Deal reform” to offer a deep structural critique of the
power of corporate capitalism.?

Turning from the early New Deal to the heart of Brinkley’s account—
FDR’s embrace of deficit spending in the 1937-1938 “Roosevelt Recession”
and the nation’s mobilization for World War II—we are offered a brilliant in-
tellectual history of the New Deal, but one that misses the broader context
of the political economy of the 1930s and 1940s. For example, key policy mea-
sures, such as the Housing Act of 1937 and the Fair Labor Standards Act of
1938, policies that might represent the continuation, rather than the end, of
a kind of liberal reform that challenged corporate power, are entirely absent
from Brinkley’s narrative. Instead, we are presented with a lively history of
the New Deal that focuses on what liberals and their allies thought about the
political fortunes of American liberalism. Indeed, as the historian Thomas
McCraw points out (in a largely sympathetic and insightful review of The
End of Reform), Brinkley’s history “is a lot stronger on politics than on eco-
nomics” because he “relies too heavily on the tendentious economic ideas of
forties journalists such as Dwight Macdonald, Richard Strout, and I. F.
Stone and too little on evaluations by economists and economic historians.”
McCraw observes that The End of Reform’s chapter on war mobilization “fo-
cuses on what liberals thought and how dispirited they were not to be
running the whole show” during World War IL Brinkley “thereby turns the
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economic bang of the war and postwar years, the strongest performance
the world had ever seen, into a political whimper.” The economic achieve-
ments of the New Deal’s mixed economy are too impressive for historians to
continue to ignore in such a fashion.”

If we turn, as McCraw suggests, to the work of economists and economic
historians, what can they tell us about the mixed economy during the Great
Depression? The economist Christina Romer, in an important and much-
cited essay published three years after the appearance of Fraser and Gerstle’s
Rise and Fall of the New Deal Order, points out that during FDR’s first four
years in office, “real GNP [gross national product] in the United States grew
at an average rate of over 8 percent per year; between 1938 and 1941 [i.e., be-
fore U.S. entry into World War II] it grew over 10 percent per year.” Romer
rightly terms these rates of growth “spectacular,” overturning arguments ad-
vanced by a range of economists (from E. Cary Brown, to Milton Friedman
and Anna Schwartz, to Ben Bernanke, to Brad De Long and Lawrence Sum-
mers) that had generally minimized the role played by New Deal policies in
stimulating economic recovery. Romer instead points to the impact that the
influx of gold and other foreign investment had on the U.S. economy, an in-
flux that stemmed from economic and political instability in Europe and
from the Roosevelt administration’s 1934 decision to uncouple the dollar
from the gold standard and inflate the country’s currency, a mixture of factors
that Romer describes as “due partly to historical accident and partly to pol-
icy” Barry Eichengreen offers a slightly more pessimistic assessment of New
Deal policymaking than does Romer, asserting that “devaluation may have
freed the Fed and the Roosevelt administration of their golden fetters, but
they failed to take full advantage of their liberty.” That said, the effect of this
cross-border movement of capital on the U.S. economy was, to again quote
Romer, “spectacular.” As the economic historian Alex Field has argued, al-
though the 1930s were years of economic depression they were also a period
marked not only by the growth that Romer identified but also by tremendous
advances in total factor productivity and organizational innovation, advances
funded by private research and development spending and by the New Deal’s
commitment to building the infrastructure necessary for a truly national
market.?*

Other policy measures of the early New Deal likewise contributed to re-
storing stability and underwriting economic growth during the Depression.
The New Deal saved the country’s failing banking system and insured de-
positor bank accounts through the Federal Deposit Insurance Corporation.
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The New Deal regulated the country’s capital markets through the creation
of the Securities and Exchange Commission. New Dealers slowly began to
spend $3.3 billion on public-works construction, an enormous amount of in-
vestment relative to the size of the federal government and the size of the
U.S. economy. This 1933 appropriation constituted just over 165 percent of
federal revenues that year, or 5.9 percent of the country’s gross domestic
product. Although the Public Works Administration (PWA), under the di-
rection of the interior secretary Harold Ickes, spent these funds too slowly
and cautiously to have a swift influence on the unemployment rate, the
short-lived Civil Works Administration (during the winter of 1933-1934) and
Harry Hopkins’s Works Progress Administration (WPA) (1935-1943) rein-
forced the New Deal’s tremendous and widespread commitment to public-
works construction.

Relying on private contractors, the PWA deployed its funds in all but three
of the country’s 3,071 counties while helping to pay for projects like the Ten-
nessee Valley Authority and Boulder Dam. Created in 1935, the WPA did
lighter construction work and avoided private contracting. Its initial appro-
priation of $4.88 billion was about 135 percent of the federal government’s
revenues in 1935, or about 6.7 percent of GDP in that year. Although primar-
ily intended as a vast relief effort for employing the unskilled, the WPA built
an impressive range of projects, including over 480 airports, 78,000 bridges,
and nearly 40,000 public buildings. During the Great Depression, the pay-
rolls of the PWA and the WPA were among the biggest in the country, easily
dwarfing those of the largest private enterprises. In carrying out their man-
dates, the two programs integrated a multitude of municipal construction ex-
perts, members of the Army Corps of Engineers, and civil engineers into the
national state.?

During the war, federal spending priorities expanded in both scale and
scope. If federal spending during the Great Depression focused on public-
works projects, during wartime it focused on defense, reaching a staggering
40 percent of GDP. (In 1938, by contrast, federal spending was only 8 percent
of GDP.) Public spending on such an enormous scale finally brought eco-
nomic recovery within sight. Indeed, the economic boom brought on by
mobilizing the U.S. economy and putting it on a wartime footing served to
deliver, in full, on the promise of the New Deal’s mixed economy during the
Depression: full employment (unemployment dropped to 3.1 percent in 1943,
to 1.77 percent in 1944, and to 1.23 percent—a record low—in 1944), a higher
standard of living for Americans, and a substantial increase in farm income.
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These were just three of the many economic achievements wrought by mas-
sive federal spending during wartime. The income gap between the rich and
poor, which had decreased during the Great Depression, narrowed even more
dramatically during World War II: between 1941 and 1945, the poorest
40 percent of U.S. families saw their incomes begin to turn upward. The pas-
sage of the Servicemen’s Readjustment Act—popularly known as the G.I.
Bill—in 1944 guaranteed the country’s veterans one year of unemployment
payments following the end of their term of service, along with access and
funding for higher education, vocational training, and loans for buying homes
and starting businesses.

Whereas federal spending became a huge presence in the country’s econ-
omy during wartime, relative to what it had been during the Great Depression,
FDR’s approach to administration in both cases remained quite similar. To
figure out how to best mobilize the nation for wartime production, Roosevelt
and the New Dealers relied on a range of bureaucratic organizations, often
with overlapping areas of responsibility, in an attempt to arrive at a pragmatic
balance between centralized policymaking and decentralized decision making.
In war, as during the Depression, New Dealers used public authority, often
in an ad hoc fashion, to structure the private market.

FDR set the tone for what would be required of the country in May 1940,
following the fall of France to Nazi Germany, when he declared that the
United States would need to produce 50,000 military aircraft each year to ad-
equately defend itself and supply allied nations. (Between 1919 and 1929, the
country had manufactured a total of just 13,500 of these airplanes.) Although
critics scoffed at such an apparently unrealistic figure, the United States sub-
sequently produced 26,000 military aircraft in 1941; in 1942, 48,000; in 1943,
86,000; in 1944, 96,000; and in 1945, 50,000. This production miracle was a
product of the New Deal’s mixed economy, in this case using government
authority to maximize the productive capacity of U.S. labor and business.
To produce military supplies and goods in sufficient volume, the federal gov-
ernment relied on the private marketplace, leaning particularly on the
skills and capacities contained in large industrial corporations. Thirty percent
of the $175 billion in defense-related contracts awarded between June 1940
and September 1944 went to just ten companies, including General Motors,
Ford, United Aircraft, Bethlehem Steel, Chrysler, and General Electric. As a
result, cities and regions like Detroit, Los Angeles, and the San Francisco Bay
Area became key sites in the arsenal of production, with the aircraft industry
and shipbuilding main areas of focus. The U.S. West, in particular, benefited
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from defense spending, with its growth skyrocketing during the war. By
1943, for example, the aircraft industry was responsible for 40 percent of
the manufacturing jobs in Los Angeles, and the city trailed only Detroit in
its productive output. The population of the entire state of California exploded
during the war, growing by one-third, with people pouring into cities like
San Francisco (which grew 29 percent) and San Diego (which grew by
46 percent).?®

Perhaps the most famous domestic undertaking during the war, the top-
secret effort to build an atomic bomb, illustrates the widespread effect of
large-scale federal investment and the ways the war effort capitalized on the
mixed economy constructed by the New Deal in the 1930s. The Manhattan
Project relied directly on the electricity generated by the TVA for its uranium
enrichment process at Oak Ridge, Tennessee, and leveraged the New Deal’s
investment in the country’s infrastructure in many of its activities, both ma-
jor and minor. For example, some of the scientists and their families at work
in Los Alamos, New Mexico, were housed in buildings that had originally
been constructed by the Civilian Conservation Corps at the nearby Bande-
lier National Monument. Henry Kaiser took his firm’s experience building
dams for the PWA and put its logistical and engineering capacities to work
assembling cargo ships for the war effort in record-setting fashion. The army
engineer Brehon Somervell built on his experience running the WPA in New
York City, where he supervised the building of projects such as LaGuardia
Airport, when he was promoted to brigadier general and put in charge of the
Quartermaster Corps. During the war, Somervell directed the construction
of a variety of military installations, including the Pentagon.

The return of economic activity and the virtual elimination of unemploy-
ment during the war served to bring about two of the most important aims
of the New Deal’s mixed economy. As one reformer observed in 1943, in view
of these wartime achievements, “the honest-minded liberal will admit that
the common man is getting a better break than ever he did under the New
Deal.”” Business hiring and private investment returned with a vengeance
during the 1940s, but the wartime economy also held improved news for con-
sumers and workers. The federal government’s Office of Price Administra-
tion marked the culmination of New Deal efforts to include consumers within
the polity, serving to tamp down inflation and ration consumer goods. Or-
ganized labor benefited during the war as well. Labor leaders took a “no
strike” pledge in return for government and business agreeing to arbitration
procedures that brought increased wages, benefits, and maintenance of
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membership clauses to labor agreements. Women poured into the work-
force, particularly in the aircraft industry. African Americans embraced
the “Double-V” campaign, arguing that victory abroad must go hand in hand
with victory over racist oppression at home. Pressing for a fair share in the
return of prosperity, A. Philip Randolph and other African American lead-
ers extracted FDR’s commitment to create a Fair Employment Practices
Committee, in return calling off plans for a massive “March on Washing-
ton” to demand economic justice.

The validation that the New Deal’s mixed economy received during the
crucible of wartime served also to validate the ideas of the English econo-
mist John Maynard Keynes, who had published his classic work, The Gen-
eral Theory of Employment, Interest and Money, in 1936. A veritable army of
young economists, acquainted with Keynes’s insight about the importance
of deficit spending to fight downturns in the business cycle, flocked to
Washington, DC, and applied Keynes’s ideas in their work. The New Deal’s
programs were originally intended to address the economic crisis of the
1930s, but the intellectual scaffolding for these efforts was not widely recog-
nized—or even developed—until after World War II, with the widespread
adoption of Keynesian theory in managing modern economies. Whereas the
New Deal did indeed fail to end mass unemployment during the Great De-
pression, post-World War II economists across the political spectrum fi-
nally recognized that the stimulus provided by wartime mobilization and
massive amounts of federal spending served to validate the policy measures
originally implemented under the New Deal’s mixed economy.?

During the Great Depression, unchecked market capitalism had led to the
collapse of the global economy. In the United States, the New Deal made it
clear to all that the federal government would not witness such a situation
while doing nothing. As Stuart Chase wrote in 1942, “Adam Smith may heave
in his grave . . . but no nation in this dangerous world of 1942 is meekly going
bankrupt because some textbooks say it ought to. . . . Put your book away, my
friend. The books which will explain the new world we are entering have not
been written.”? New institutions, a social safety net, and a commitment to
rescuing capitalism, taken together, created a new way of conceiving of the
relationship between the government and the market. This way of thinking
was subsequently exported to the international stage. Indeed, many elements
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of the New Deal’s mixed economy traveled overseas after World War II. These
reform impulses were transmitted by multinational corporations, which took
their experience working for the federal government during the Great De-
pression and applied it in foreign markets. They were also present at Bretton
Woods, New Hampshire, as New Dealers, scarred by the economic collapse
of the 1930s and the devastation of World War II, worked with colleagues
from other countries to create postwar institutions like the International
Monetary Fund (IMF), the International Bank for Reconstruction and De-
velopment (World Bank), and the General Agreement on Tariffs and Trade
(GATT), injecting stability into the global economy. As these ideas and in-
stitutions shaped the economies and societies of other countries, they were
often subsequently imported back into the United States, usually with little
knowledge of their real origins.*

In short, domestic efforts undertaken by the federal government to sup-
port economic development during the 1930s and 1940s, which witnessed the
southern and western regions of the United States becoming home to mili-
tary bases, an expanded highway network, and new and improved airports,
did not stop at the country’s borders after World War II. Abroad, postwar
efforts such as the Marshall Plan, the reconstruction of Japan, and projects
such as the Pan-American Highway in Latin America began to carry the New
Dealers’ vision of economic development overseas, fostering the idea that
economic growth could follow from publicly funded improvements in infra-
structure and government regulation of markets. Politicians, policymak-
ers, and multinational corporations drew on this intellectual tradition of
planning. For example, Lyndon Johnson’s vision of exporting Keynesian-
style economic development to Southeast Asia (by replicating the Tennessee
Valley Authority on the Mekong Delta) reflected the powerful legacy of the
New Deal for postwar liberals who were struggling to reconcile foreign and
domestic policy goals. This struggle helped to transform New Deal liberal-
ism, as the imperatives of Cold War anticommunism increasingly shaped the
ideas and objectives of U.S. politicians, businesspeople, and labor leaders.*

Overseas, of course, New Deal-style regulations and institutions often
found a mixed reception, as local elites, business, and labor organizations
modified (or rejected outright) various elements of U.S. capitalism. These
differing power relationships shaped the range of possible actions for U.S.
politicians, as well as for multinational construction firms such as Bechtel,
Morrison-Knudsen, and Brown & Root (a longtime subsidiary of Halliburton).
U.S. politicians and corporations, however, did not work diligently to spread
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U.S. ideas about human rights around the globe. Rather, they were at times
selective with respect to the countries they chose as multilateral partners,
often working with dictatorial and repressive regimes in embarking on a
fierce Cold War with the Soviet Union for the ideological affections of the
rest of the planet. Marshall Plan aid, for example, functioned at times as a
kind of subsidy that allowed Western European countries to fund wars and
conflicts with their colonial possessions, thwarting their desires for indepen-
dence and self-determination.? In other words, after 1945 U.S. government
and business aimed to enact portions of the New Deal for only part of the
world, an arrangement that at times boiled down to increasing access to for-
eign markets for U.S. firms and supporting political and economic stability
in strategically important countries. Following World War II, New Deal lib-
eralism built a postwar global economy that was decidedly friendly to mul-
tinational corporations in order to halt the spread of communism. That said,
postwar liberalism, in focusing on using public resources and regulating the
activities of private capitalism, managed to foster impressive rates of eco-
nomic growth (particularly in the United States, Western Europe, and Japan)
and to intervene powerfully in the economies and societies of other coun-
tries. However, these achievements were often accomplished at the expense
of more progressive ideas about deploying public authority to address con-
cerns about social justice, human rights, and the distribution of wealth.
The central idea underlying much of the New Deal’s mixed economy was
that of state-sponsored economic development. In deploying this idea, New
Dealers were, at once, empirical, flexible, inconsistent, and boldly experimen-
tal. They embraced precedent when it served their purposes and abandoned
it when it did not. They brought new forms of social and economic expertise
into the U.S. state, as lawyers, economists, civil engineers, and social work-
ers became part of the federal bureaucracy on a new scale. These professions
reshaped U.S. statecraft in the last half of the twentieth century. The scale and
scope of the New Deal’s spending during the Great Depression (two-thirds
of the New Deal’s funds went toward building public-works projects) secured
the foundations for a national market in the postwar years. The New Deal’s
investment in infrastructure spurred dramatic advances in economic pro-
ductivity, improving the country’s transportation networks, expanding do-
mestic military bases and facilities, and drawing up the blueprints for a
national highway system. This public investment also foreshadowed the rise
of the Sunbelt. It was no accident that the developing West and, to a lesser
extent, the underdeveloped South, welcomed the arrival of federal dollars in
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their regions. While investing for the future, the New Deal’s public-works
programs created millions of jobs—both direct employment at the construc-
tion site and indirect employment, thanks to the multiplier effect of public
spending. In public-works spending, the New Deal gave U.S. politicians—
both Democrats and Republicans—a policy tool that would be used to influ-
ence overseas development, from the onset of the Cold War, through the
Vietnam War, and continuing to today. As the economist Albert Hirschman
observed, “These filial connections of Keynesian ideas with the economics
of growth and development had a remarkable consequence.” He continued,
“A body of thought that was conceived in the Depression and was designed
to deal with the problems of unemployment and stagnation has come to be
intimately and deservedly associated with les trente glorieuses—the glorious
thirty post-World War II years—that is, with the most sustained and dy-
namic period of economic expansion in human history, both in the eco-
nomically advanced and in many of the less developed countries.”

The welfare state built by the New Deal, like its public-works spending,
illustrated the federal government’s assumption of the power to intervene
in the economy. Measures like social security, unemployment insurance,
and public-works employment functioned to ameliorate the harsh effects
of the Depression, helping to smooth out the business cycle. The 1946 Em-
ployment Act, with its creation of the Council of Economic Advisers, en-
shrined into law the principle that the federal government could and should
act vigorously to prevent future depressions. While historians like Brinkley
have viewed the 1946 act as having been eviscerated by business groups and
left “so filled with qualifications and ambiguities that it was almost meaning-
less,” others, such as Michael Bernstein, have recognized the act’s impor-
tance as a landmark of public policy, a product of the New Deal’s mixed
economy.*

As politicians, journalists, scholars, and concerned citizens attempt to
make sense of the financial collapse of 2008 and the ensuing Great Reces-
sion, it seems that many have forgotten the achievements wrought by the New
Deal to counter the Great Depression. Still others eagerly consume attempts
to rehabilitate the public policies of Warren Harding, Calvin Coolidge, and
Herbert Hoover, books and articles produced by a veritable army of right-wing
journalists and quasi-historians.*

Mainstream historians also bear some blame for this state of collective
amnesia regarding the New Deal’s mixed economy. Since the 1960s, the pro-
fession has rendered a consistently pessimistic judgment on the New Deal’s
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failure with respect to economic policy. “Within the one inescapable context
of the thirties—the need for economic growth—the New Deal was a short-
run failure,” writes Paul Conkin. “It has become commonplace to point out
that the New Deal, despite its variety of economic ministrations, failed to
‘cure’ the Great Depression,” echoes Joseph Huthmacher. This judgment con-
tinues to warp historical interpretations offered to the general public and to
university students. The New Deal, argues David Kennedy, “fell pathetically
short of achieving full economic recovery.” For Mary Beth Norton and her
colleagues, it was “World War II, not the New Deal” that “reinvigorated the
American economy.”*

This one-note verdict misses a great deal. With the exception of the 1937-
1938 recession—when FDR followed conservative orthodoxy and cut public
spending—every year of the New Deal witnessed increases in the country’s
GDP averaging between 8 percent per year (between 1933 and 1937) and
10 percent per year (between 1938 and 1941), coupled with decreasing un-
employment. As Christina Romer has judged, “These rates of growth are
spectacular, even for an economy pulling out of a severe depression.” When
FDR took office, unemployment as a percentage of the civilian labor force
stood at 20.9 percent (as a proportion of the civilian private nonfarm labor
force, unemployment had hit 30.02 percent). By 1937, four years of New Deal
policies had cut unemployment in the civilian labor force in half, down to
9.18 percent. Viewed as a proportion of the civilian private nonfarm labor
force, unemployment had been cut by the New Deal by almost two-thirds,
down to 13.25 percent. The economic stimulus provided by the renewed pub-
lic spending associated with wartime mobilization drove unemployment
down further, to historic lows. By 1944, eleven years after FDR’s first inau-
guration, unemployment in the civilian labor force was 1.23 percent, and only
slightly higher—1.69 percent—as a share of the civilian private nonfarm labor
force. The GDP of the United States grew at an average rate of 3 percent per
capita every year between 1940 and 1973. Thanks to the policies inaugurated
by the New Deal, the United States began to recover from the disastrous eco-
nomic mismanagement of Herbert Hoover and started an unprecedented run
of economic growth. With the dramatic federal investment associated with
the New Deal and World War II, a generation of Americans witnessed the
power of the New Deal’s mixed economy to bring about economic growth
and virtually eliminate mass unemployment. With the regulations put in
place by the New Deal, this same generation recognized the necessity of gov-
ernment to a functioning and thriving economy.
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The wide gap between the robust legacies of the New Deal’s mixed econ-
omy and the comparatively impoverished discussions of our present moment
stands to remind us that the way we write and use our history matters a great
deal. To argue that the New Deal’s mixed economy marked the end of the
reform impulse in American liberalism misses its extraordinary perfor-
mance during the Great Depression, World War I, and afterward. For much
of the twentieth century, in fact, the New Deal’s mixed economy represented
a triumph of American liberalism.



CHAPTER 4

The Strange Career of Institutional

Keynesianism

Samir Sonti

Thanks in large part to the demonstrated failure of twenty-first-century cap-
italism to meet the most basic needs of a growing share of the U.S. popula-
tion, the New Deal is back in fashion. Leading progressives in the Democratic
Party have proposed a Green New Deal that would deploy significant federal
investment to begin addressing the twin economic and ecological crises af-
fecting countries the world over. Increasing numbers of elected officials have
expressed support for an overhaul of the health-care industry that would
eliminate private insurers and establish a public, single-payer system. Finan-
cial sector firms and tech giants have come under intensive scrutiny, with
calls to regulate, dismember, or restructure them now found well within the
mainstream. And perhaps most important, workers have begun taking ac-
tion, with a revived labor militancy spreading from educators to service work-
ers to journalists and beyond.

For historians, this presents an opportunity to revisit the question of what
happened to the original New Deal. Answers have been provided at least since
the Reagan years, and they are all over the map. But on one point most schol-
ars tend to agree. The Keynesian consensus that emerged out of the 1930s
and 1940s took the structure of the corporate economy as a given and did
not attempt to transform it. Above all, New Deal liberalism was directed
toward stabilizing that system, not replacing it. Measures to increase con-
sumer purchasing power could serve this end, so a basic welfare state and
workplace regulations were logical and indeed progressive reforms. Yet most
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of these benefits accrued to a certain type of worker—one employed in man-
ufacturing, most likely white, and almost certainly male. The smokestack
industries in which they worked offered a decent wage for a time, but
postwar liberals did little to prevent their employers from shutting down
and moving in search of cheaper labor, let alone to require them to pay for
the long-term damage their addition to carbon would cause. Moreover,
Keynesianism was not just doomed from an environmental perspective: it
was also incapable of weathering the economic crises it was destined to con-
front. The 1970s crisis of stagflation—when inflation and recession occurred
at once—represented a structural conjuncture that this growth liberalism
was ill-equipped to handle. Stimuli that would boost demand added infla-
tionary pressure, while contractionary policy aimed at stabilizing the price
level prolonged the stagnation. Into this void the neoliberals strode, and
we have been living in the world they made ever since.!

But was there only ever one Keynesianism? This essay contends that the
midcentury liberal imagination was shaped by more than just growth eco-
nomics; instead it explores the history of an alternative Keynesian tradition
that I call Institutional Keynesianism.? In the 1930s and 1940s the figures that
I characterize as Institutional Keynesians were often called reds, radicals,
planners, or New Dealers, but whatever the contemporary label they melded
an older, institutional economics concerned with history, structure, and
power with Keynesian insights about purchasing-power-driven growth. The
tradition was born, of all places, in the New Deal Department of Agricul-
ture, where a cohort of left-liberal intellectuals and activists grappled with
the problem of stagnation and the chronic imbalances between the agricultural
and industrial sectors. In the process, they developed a powerful analysis
that began with a case for direct intervention in corporate decision making
and ended, by the late 1930s, with a call for planning for maximum pro-
duction and even full employment. These were some of the first calls for
“full employment,” and they came from the U.S. Department of Agriculture
(USDA).?

The Institutional Keynesians’ demand for full employment did not rep-
resent a retreat from a program of structural intervention in favor of the pol-
itics of growth. It was instead a practical strategy designed to achieve their
ultimate objective: a national social democracy that integrated the otherwise
segmented urban and rural political economies. In their eyes, working people
in the cities and the countryside shared a common fate—laboring and living
under the undemocratic authority of a corporate power that determined the
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incomes they would earn, if any, and the prices they would pay.* Challeng-
ing this reality required striking at the heart of corporate capitalism itself—
that is, questioning how wages, prices, and profits were set. The way to do that,
the Institutional Keynesians in time realized, was through planning an
economy that guaranteed all urban workers a job that provided sufhicient in-
come to enable them to afford the things they needed. This included, most
of all, food—which they hoped would come from agricultural workers who
produced a diversified array of crops through sound land-use practices and
who were in turn well-enough compensated to enjoy a dignified living. In
other words, full employment and planning, industrial and agricultural re-
form, were all part of the same struggle. Understanding what the Institutional
Keynesians stood for and the challenges they confronted may help to inform
perspectives on what it will take to achieve an economically just and envi-
ronmentally sustainable progressive agenda today.

The Birth of Institutional Keynesianism

By the time Roosevelt took office, one issue preoccupied everyone concerned
with agricultural policy: deflation. Through the 1920s and into the 1930s,
commodity prices had tumbled, a painful rerun of the long downturn of the
late nineteenth century that culminated in the rise and fall of Populism. To
the big growers who controlled the top seats at the Agricultural Adjustment
Administration (AAA), the source of the problem as well as its solution were
relatively simple. Overproduction of food and fiber had resulted in surpluses,
so the way forward was to cut supply and thereby raise market prices. Led by
George Peek, who left his post as head of the Moline Plow Company to enter
the Roosevelt administration, the AAA incentivized production restraint by
offering large landowners subsidies in exchange for their agreement to com-
ply with quotas set by the federal government. On one level, the program was
a great success—agricultural prices did stabilize, and they soon began to rise.
But recovery came at a cost. Tenant farmers, sharecroppers, and other land-
less farm workers whose services were no longer needed faced unemployment,
eviction, or worse. As the National Farmers Union (NFU) president John
Simpson put it, during the 1930s the only things in overproduction were
“empty stomachs and bare backs.”

One of the most powerful challenges to the worldview held by George Peek
and his allies came from the Institutional Keynesians within the Department
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of Agriculture itself. They proposed a much different interpretation of the
crisis, one that led them to an alternative policy framework for responding
to it: a system of comprehensive economic planning that would confront cor-
porate power and thereby reconcile the structural imbalance between pro-
duction and consumption. By the end of the 1930s, they were calling for
“maximum production” and “full employment” with “low prices and high
wages.” This, the Institutional Keynesians well understood, could only be
achieved through direct, structural intervention into every aspect of the
economy—from investment and production decisions to pricing and profit
levels.

The bleak economic conditions in the U.S. countryside had led agricul-
tural economists to grapple with the issue of stagnation before the Depres-
sion drew the attention of the rest of the profession. The Department
of Agriculture played an important role in encouraging this process. The
Bureau of Agricultural Economics (BAE), established in 1922 by Secretary
Henry C. Wallace, along with the USDA Graduate School, provided a home
to a cohort of quantitatively informed institutional economists like Morde-
cai Ezekiel and Louis Bean. Ezekiel, who had established himself as one of
the world’s leading statisticians with his 1930 publication of Methods of Cor-
relation Analysis, spent most of the 1920s at the BAE. Together with Bean and
others at the BAE, Ezekiel’s work investigated how structural imbalances be-
tween agriculture and industry affected production, prices, and purchasing
power. By the early 1930s, he was anticipating Keynes’s insights, calling for
deficit spending on a robust public-works agenda. Appointed economic ad-
viser to Henry A. Wallace in 1933, Ezekiel would become a leading Institu-
tional Keynesian in the department throughout the New Deal. His 1939 book,
Jobs for All, was among the first extensive arguments for planning for a full
employment policy.®

In 1922 Secretary Henry C. Wallace had also established a Bureau of
Home Economics (BHE) with the objective of helping households navigate
the welter of new consumer goods they confronted in the marketplace. The
field of home economics paralleled agricultural economics: it emerged
through the USDA; it gained a foothold among progressive intellectuals in
universities and in many places became established as its own department;
and its practitioners were mainly concerned with the relationship between
agriculture and the rest of the economy. From 1923 until 1943, the BHE was
led by Louise Stanley, a 1911 Yale PhD in biochemistry and a member of the
Department of Home Economics faculty at the University of Missouri. At
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the BHE, Stanley hired more female professionals than any other federal
agency, and as Carolyn Goldstein has shown, their “approach to the home
would prove to be wide ranging, covering issues of production, distribution,
and consumption of foods, clothing, and household equipment.”” During the
New Deal, BHE staffers used their positions as spokespersons for housewives
as an opportunity to articulate underconsumptionist and planning argu-
ments that aligned with those that Ezekiel and others were promoting at the
BAE. The mere presence of women, however, would not change the fact that
virtually all New Dealers thought about production and consumption in
terms of the family wage. And the women in the BHE were not exactly a
representative sample. Still, if by the end of the twentieth century just about
everyone had come to see home economics as an artifact of a bygone era, in
the 1930s the profession played a progressive function.

To complement the underconsumptionist thinkers in the BAE and BHE,
Undersecretary of Agriculture Rexford Tugwell and Wallace recruited
Gardiner Means to join Ezekiel in the Office of the Economic Adviser. Fresh
off his 1932 publication, with Adolf Berle, of The Modern Corporation and
Private Property, Means set about uncovering the causes of the agricultural-
industrial disparities and resultant weakness of purchasing power. His
conclusion, subsequently published by the Senate as Industrial Prices and
Their Relative Inflexibility, introduced a principle that would remain central
to the Institutional Keynesian tradition for going forward: the theory of ad-
ministered prices. Whereas economic orthodoxy held that prices were con-
stantly “made in the market as the result of the interaction of buyers and
sellers,” Means thought administered prices were “rigid, at least for a pe-
riod of time, and sales (and usually production) fluctuate with the demand
at the rigid price.”® The implied peril was grave—in the face of low demand,
administered prices may remain stable or even rise while production falls.
These were conditions that could result in simultaneous stagnation and
price inflation.” And Means showed how industries with high levels of con-
centration had behaved just that way during the depths of the Depression.
But the practice, he admitted, was not necessarily pernicious. It stemmed
from the “shift from market to administrative coordination of economic
activity,” one that “made possible tremendous increases in the efficiency of
industrial production” but that also “by its nature destroyed the free market
and disrupted the operations of the law of supply and demand in a great many
industries and for the economy as a whole.”® As a result, Means observed, “a
major part of American economic activity” occurred not in response to the
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market, but at the will of those “great administrative units—our great
corporations.”

The Senate published Industrial Prices in 1935, just as the Supreme Court
struck down the National Recovery Administration (NRA) and appeared
poised to do the same to the AAA. With the centerpieces of the New Deal
tottering and the Depression grinding into its fifth year, popular sentiment
toward big business hit a nadir, a turn to which Berle and Means’s own book,
The Modern Corporation, had contributed at least in part. The so-called
Roosevelt Recession, which began in 1937 and had by 1938 erased most of
the gains achieved by the early New Deal, only added to the widespread frus-
tration. Roosevelt responded by establishing the Temporary National Eco-
nomic Committee (TNEC), a body that for the next three years would study
and issue reports on corporate power in a number of industries, becoming
the most extensive federal inquiry on that question to date. Scholars have
with some cause characterized the TNEC as a last gasp of the New Deal an-
titrust impulse. Certain old-school populists were behind its creation, such
as the Wyoming senator Joseph O’Mahoney, and its investigations dove-
tailed with Assistant Attorney General for Antitrust Thurmond Arnold’s
crusading efforts around the same time.!? But the principal inspiration for
the TNEC was Means’s administered price thesis, and, as he had stressed all
along, “administered pricing should not be confused with monopoly. ...
Few realize the extent to which it would be necessary to pulverize industry,”
he observed, nor appreciate “the loss of efficiency which it would entail,” to
break up the great corporations.® To Means, the only solution was to plan.
He would spend the rest of the decade at another center of the New Deal
planning impulse, the National Resources Committee, which later became
the National Resources Planning Board, trying to do just that.!*

Together, Ezekiel, Stanley, Means, and others in the USDA presented a
set of ideas that would serve as the foundation of Institutional Keynesian
politics and thought until the end of the 1930s. The crisis was one of under-
consumption, and underconsumption resulted from gross imbalances of
power. Economic planning, which involved direct intervention in corporate
production and pricing decisions along with significant income redistribution,
was the only way out of chronic stagnation. But changing political and eco-
nomic conditions over the course of the decade altered the way these figures
thought about the most effective route to that promised land. Struggles they
and their allies waged in the immediate years to come led them to experi-
ment with a new way of advocating for planning—one that involved calling
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for maximum production and full employment, even before the economic mir-
acles achieved during World War II had brought those terms into the main-
stream. This was not growth economics displacing planning or structural
reform, but rather a political calculation by planners to use the compelling
logic of full employment to their advantage.

Institutionalism Keynesianism in Action

The most interesting thing about the New Deal USDA was not that it pro-
vided a home to heterodox thinkers like Means, Ezekiel, and Stanley, but that
it had administrative divisions chock full of radicals ready to organize around
those ideas. The Legal Division of the AAA, which was led by Jerome Frank
and staffed by card-carrying Communists like Lee Pressman, Nathaniel Witt,
and Alger Hiss—along with other left-liberals like Leon Keyserling—was ar-
guably the reddest entity ever in the federal government. Their laudable ef-
forts on behalf of the Southern Tenant Farmers’ Union (STFU) in 1935, which
ultimately resulted in Henry A. Wallace’s decision to fire a number of them,
has been taken by many historians to mark the end of an extraordinary if
idealistic phase in the New Deal USDA. But the Legal Division’s pro-STFU
campaign was only their most visible challenge to the powerful interests that
ran the AAAB

Take Lee Pressman, who after his time with the federal government went
on to serve as general counsel of the CIO, before being removed from that
position in the infamous Taft-Hartley purges that engulfed the labor move-
ment.!s For the first six months of the AAA’s existence, Pressman oversaw
the drafting of marketing agreements with large processors, and during that
time he had repeatedly feuded with Peek over the character and scope of those
contracts. The issue that, as Pressman saw it, “led to the most bitter disputes
within the AAA,” was whether or not the government had the authority and
the right to access corporate processors’ account books and records so as to
ensure that, as middlemen, they did not accumulate excessive profits at the
expense of consumers. Such transparency, Pressman argued, was a most
reasonable concession in exchange for the immunity from antitrust prose-
cution the processors enjoyed, and he went on to insist that this issue more
than any other would determine whether the AAA would actually seek “to
regulate, or whether the government would merely be a cat’s paw for the

processors.””
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The men who ran the big processing concerns felt otherwise. Internal fi-
nancial data—on capital outlays, costs, profits—must, for long-term competi-
tive purposes, remain confidential, they held, and in any event the government
had no constitutional right to encroach on this most dearly held prerogative.
The sanctity of private property itself was at stake. George Peek, a represen-
tative of those big farm leaders who Tugwell had accused of being “owned
body and soul by the processors,” tended to agree. Peek would act, as he
himself put it, “with as little interference with established institutions and
methods—indeed with as little administration of any kind as is consistent
with the fixed purpose of the law; namely, to raise farm prices.””® Pressman
felt his removal from the AAA was owing above all to his insistence on just
the kind of interference with established institutions and methods that Peek
sought to avoid.

Another, less well-remembered site of organizing within the AAA was the
Office of the Consumers’ Counsel. In a decision he would later regret, Peek
had established the Consumers’ Counsel in June 1933 at the behest of
Wallace, who was himself urged on by Ezekiel and Tugwell. Given that the
AAA provided “for adequate representation of the producer and the distribu-
tor and processor,” Wallace wrote to Peek, the department’s ability “to justify
our decisions before Congress and other political groups” will require show-
ing “that we have given equal interest to consumers’ interests.”? The secretary,
in other words, acknowledged a glaring weakness in the entire agricultural
program—that higher prices for farm commodities, if simply passed on by
processors and distributors, meant an increasing cost of living for already
hard-pressed consumers.

At the recommendation of the BAE official Louis Bean, Wallace tapped
Frederic Howe to serve as head of the Consumers’ Counsel.?® Howe was a
veteran Progressive—he had earned his doctorate at Johns Hopkins in 1892,
cut his teeth at the famous Goodrich Settlement House in Cleveland, and au-
thored a number of books on reform causes. George Peek, for his part, felt
that he “had been seriously bitten by some kind of pink bug and had accu-
mulated a hazy half radical, half uplifter set of views and attitudes.” Howe
“was against the profit system and was all for abolishing it,” he continued,
“without, however, exactly knowing what he wanted to put in its place.” Still,
Peek had to admit, Howe’s views spread through the AA A “like an epidemic,”
and to many of the young reformers this sixty-six-year-old stood as a tower-
ing figure of the ascendant U.S. liberalism.” Joining Howe was Gardner “Pat”
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Jackson, a crusading journalist whom Lee Pressman and Nathaniel Witt had
recruited “to get in the show and help remake the world.” The wealthy son of
a Colorado mining executive, Jackson attributed his progressive politics to a
“terrible resistance to the social privilege concept into which the accident of
birth brought me.”?* Howe and Jackson were joined by Thomas Blaisdell,
a Columbia University economist who Tugwell had brought to Washington,
and Mary Taylor, a seasoned progressive journalist who edited the office’s
publication, Consumers Guide.?® Later they added Donald Montgomery, who
studied economics at the University of Wisconsin and who would later go
on to serve as a senior adviser to Walter Reuther in the United Automobile
Workers. The team had considerable intellectual firepower.

They also had real institutional capacity. A defining feature of the AAA
Consumers’ Counsel, in contrast to the three other New Deal consumers’
agencies, was its status as an administrative unit with paid staff as opposed
to an advisory committee composed of subject matter experts.?* What was
more, they had influential internal allies among the Legal Division’s left-
leaning attorneys. As Jackson remembered, “in actual practice, from the
very start, the consumers’ counsel’s office and the general counsel’s office
collaborated with great intimacy and always took the same positions.”
The Consumers’ Counsel therefore, in Blaisdell’s words, “became the focus
for internal Agricultural Department conflicts between the traditional con-
servative elements whose thinking represented the larger, successful farm-
ers and those with a more social outlook who were regarded as liberals or
radicals.”?

And along with Pressman and others in the Legal Division, the Consum-
ers’ Counsel officials understood that advancing that social outlook would
require the capacity to keep the corporate beneficiaries of AAA policy—the
processors and distributors—in line. To do so they would need access to those
firms’ books and records, authority that Howe understood would serve as “a
kind of Damocles sword hanging over the processors.” Because “he will not
know how closely we follow his accounts,” Howe noted in the summer of 1933,
“he will be operating with a daily concern for his standing with the third
party to the agreement, which is the Government.”?® Secretary Wallace was
just as clear on the issue. The federal government “will have to insist on a com-
plete look at the books,” he averred before the Special Industrial Recovery
Board in the fall of 1933, “because of the fact that capitalism, as I see it, in-
evitably takes out too much in the way of profits and does not pay out enough
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for labor and agriculture.”?” Expressing such an idea in the abstract was one
thing. Accomplishing it in practice was another.

From Consumption to Production:
The Case of “Nature’s Perfect Food”

Some of the most contentious battles over the Institutional Keynesians’ reg-
ulatory objectives occurred with respect to what nutritional experts had come
to call “nature’s perfect food”—milk. This was in part owing to the peculiar,
regional political economy of the dairy industry, which lent local activists
more opportunities to challenge entrenched interests than was the case in a
national showdown with, say, the cotton aristocrats.”® The tensions became
apparent in 1933, during the drafting of the first AAA milk code in Chicago.
Jerome Frank and the AA A Legal Division had succeeded in inserting a books
and records transparency clause in the potentially precedent setting Chicago
milk deal, but months later they had yet to receive satisfactory data.” In ad-
vance of public hearings on the agreement that fall, Mary Taylor initiated a
campaign in the pages of the Consumers Guide that railed against the rising
cost of milk, placing the blame squarely on the powerful milk dealers and
encouraging readers to attend and speak their mind when “The New Deal
Comes to Town.”® The three thousand Chicagoans in attendance reportedly
erupted in deafening applause when the cochair of the hearing announced
his intention to pry these records out of the milkmen whether they liked it
or not.”!

The political stakes of dairy only grew with time. In 1937, milk prices in
New York were galloping and Mayor Fiorella La Guardia made the issue a
centerpiece of his reelection campaign. La Guardia called for a municipally
owned milk distribution system to serve as a “yardstick” for regulation of the
private sector that would eliminate “the wide gap between the amount the
[milk] trust pays the farmer and the price it extorts from the consumer.”?
The AAA Consumers’ Counsel did everything they could to promote the
idea. In the Consumers Guide, Mary Taylor publicized the findings of a study
of the Milwaukee milk distribution system that concluded: “A publicly owned
system of milk distribution in Milwaukee could sell milk to the consumer
for 2 cents per quart less than the present prices and could pay farmers 21
cents more a hundredweight for their milk.”3 Donald Montgomery, then the
head of the Consumers’ Counsel, even appeared at an event of the Milk
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Consumers Protective Committee, an umbrella group composed of some
forty activist consumer organizations, hosted by the Transport Workers
union to explore further the idea of municipal ownership.**

None of this went unnoticed by corporate America. In the spring of
1939, Archie Wright, head of the CIO-backed Dairy Farmers Union (DFU),
reported learning from reliable sources that the chairman of General Electric
(GE), Owen D. Young, “was preparing to finance [a] Central Sales Committee”—
with support from GE, U.S. Steel, International Harvester, and General
Motors—to serve as “a more closely controlled milk-shed-wide front organ-
ization.” And as a DFU attorney suggested to Montgomery, “this same source
might well be supplying the funds for other reactionary farm organization
committees.”* The largest corporations in the United States were not actively
organizing themselves and committing material resources simply to protect
the profit margins of milk distributors like Borden Dairy by some few percent.
They were doing so because the burgeoning movement of rank-and-file farm-
ers, working-class consumers, and their allies in the federal government was
mounting a real challenge to the most dearly held prerogatives of the capitalist
class—indeed, to the very prerogatives that made them capitalists: the rights
to invest, to price, and to profit without restraint.

The AAA Consumers’ Counsel then became one of the first victims of
the red-baiting that would undermine so much of the New Deal Left in the
immediate postwar years. In mid-1939, the Hearst Magazines executive Rich-
ard E. Berlin began accusing Montgomery of enabling “subversive elements,
pretending to serve the consuming public but actually motivated by commu-
nistic theories” and demanded that “this subversive movement [be] publicly
exposed.”*® Some months later, J. B. Matthews, an assistant to Martin Dies,
charged that the Consumers Guide provided favorable coverage to organ-
izations in which “Communists had played the leading role.”” The top lead-
ership of the USDA responded by instructing Montgomery to stop pursuing
“activity with regard to things of consumer interest” and to instead limit its
purview to “the programs provided for in the act.”*® In particular, they de-
manded that the Consumers Guide narrow its editorial scope, presenting only
“information relating directly to the programs administered by the Depart-
ment.”* That year the Consumers’ Counsel budget was cut by 25 percent, and
it would only shrink from there.*’

In the wake of this offensive, the Institutional Keynesians in the USDA
began to emphasize what might be considered their conventionally Keynes-
ian beliefs. If campaigns targeting specific industries were too politically
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risky, a similar agenda might be achieved by couching their proposals in the
new language of economic aggregates. Achieving a “greater abundance” of
milk, the Consumers Guide reported in March 1940, had become the princi-
pal goal of consumer organizers.*! Whereas in the early years the Guide con-
sistently featured the tagline, “consumption is the end and purpose of
production,” the Consumers’ Counsel staff was now contending that only
through maximum production could consumers get the things they needed
at prices they could afford. The great scourge, in other words, was undercon-
sumption. As Milo Perkins, the head of the AAA’s food stamp plan, put it,
the only way to end this “black plague of the twentieth century” was com-
plete utilization of resources and “full employment.”*? Perkins’s statement
came on the heels of Mordecai Ezekiel’s 1939 publication of Jobs for All—
together these Institutional Keynesians in the Department of Agriculture
were some of the first proponents of the idea of full employment, an idea that
would become central to postwar liberalism. But this new rhetorical approach
did not imply an abandonment of their concern with economic structure and
corporate power. Full employment and maximum production geared toward
achieving balanced and equitable growth, the Institutional Keynesians un-
derstood, was only possible through a planning regime that included inter-
vention in corporate decision making. In other words, their adoption of a
different language was not so much a concession as a calculation made in the
heat of political struggle.*?

The Politics of Inflation and the Attack
on Institutional Keynesianism

World War II turned the economic conditions of the Depression on their
head. Maximum production for the war effort along with high levels of fed-
eral spending provided more of a jolt to investment and employment than
the New Deal ever could. But strong economic performance only made the
politics of the cost of living more acute. And if Institutional Keynesians in
the USDA had offered one of the most powerful explanations for the rising
price level in the 1930s, conservative forces joined them in offering their own
theories of price inflation during the 1940s. Two causes in particular drew
their ire, and both were integral to the Institutional Keynesian program: fed-
eral deficits and growth in labor costs.
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Confronted by these conditions, and by a corporate class emboldened and
valorized by its centrality to the war effort, the Institutional Keynesians suf-
fered significant defeats in the immediate postwar years. The first was over
the labor question. The experience of war had convinced rank-and-file work-
ers and consumers, along with their allies in government, that the vision of
full employment with price control, which Institutional Keynesians in the
USDA had called for, was indeed possible. Next came agriculture. The myo-
pic focus on commodity prices, Institutional Keynesians had argued through
the 1930s, benefited commercial agriculture at the expense of both the rural
working class and urban consumers. An agricultural policy that instead di-
rected support to ordinary farm workers and encouraged maximum produc-
tion could serve the dual purpose of providing industrial workers and their
families with affordable food and incorporating that rural working class into
the New Deal coalition. Their failure on both of these fronts would have last-
ing consequences.

Full employment sounded nice, but it had a lot of enemies. Indeed, as
Michal Kalecki had predicted in 1943, even under the best of circumstances
the obstacles capitalist society placed in the way of full employment might
just be too great to overcome. His prescient words are worth quoting at length:

Under a regime of permanent full employment, “the sack” would
cease to play its role as a disciplinary measure. The social position of
the boss would be undermined and the self-assurance and class con-
sciousness of the working class would grow. Strikes for wage increases
and improvements in conditions of work would create political ten-
sion. It is true that profits would be higher under a regime of full em-
ployment than they are on the average under laissez-faire. ... But
“discipline in the factories” is more appreciated by the business lead-
ers than profits. Their class instinct tells them that lasting full employ-
ment is unsound from their point of view and that unemployment is
an integral part of the “normal” capitalist system.**

That is what proponents of full employment could expect to confront if suc-
cessful. But their struggle did not get that far.

By all accounts, a full employment policy without attendant economic
controls would prove inflationary. When times were good, high levels of in-
vestment and employment would drive up demand and take prices with it.
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And when times were bad, the federal government would have to prime the
pump with heavy doses of deficit spending that would in turn fan the flames
of inflation. The defeat of the Office of Price Administration (OPA) and the
great inflation of 1946, then, gave business conservatives just the issue they
needed to kill the full employment campaign.

That the original version of the bill itself had been drafted by none other
than Mordecai Ezekiel and Louis Bean of the BAE along with the NFU
legislative director Russell Smith highlights both the centrality of the Insti-
tutional Keynesian tradition to this struggle and the significance of the draf-
ters’ failure.*® In its final form, sponsored by the Montana senator James
Murray, the Full Employment Act of 1945 called for the president to submit
to Congress an annual National Production and Employment Budget that
forecast the number of jobs and the amount of investment that would be
required to provide work for everyone in the national labor force. If private
investment was expected to fall short of the necessary amount, the federal
government would step in to make up the difference. The idea was to break
capital’s monopoly on the investment function, and the corporate class un-
derstood the threat. Through 1945 and 1946, until the midterm elections
bought them some breathing room, they waged a relentless two-pronged
war against the OPA and the full employment bill, finally using the demise of
the first to justify their opposition to the second.*®

But popular demand for full employment was high—not least because the
war had proved it possible—so the business community responded with a
measure of its own. The Employment Act of 1946, differed from the Institu-
tional Keynesians’ measure in fundamental ways. First, it had two goals, not
one: maximum employment, which it defined as an unemployment rate of
3 percent; and price stability. Whether those goals might run at cross-purposes
its sponsors failed to mention. Second, it dispensed with the National Pro-
duction and Employment Budget, the substantive core of the law. The Em-
ployment Act did create the Council of Economic Advisers, charged with
publishing an annual Economic Report of the President, and a congressional
Joint Committee on the Economic Report (later changed to the Joint Eco-
nomic Committee), both of which have remained mainstays of the federal
economic policymaking top brass.*” But the dream of full employment, for
which Institutional Keynesians in the USDA had been some of the first ad-
vocates, was dead.

The labor question in the immediate postwar years was rivaled in sig-
nificance only by the question of what to do about agriculture. War had
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transformed the issues facing the U.S. countryside, as two decades of down-
ward pressure on commodity prices, which the New Deal met with produc-
tion restraint, gave way to a booming demand and the threat of inflation.
The political economy of war, that is, called for a different approach than
seemed appropriate in a time of depression. But old habits die hard. As Donald
Montgomery and others had learned in the 1930s, commercial agricultural
producers and processors fixated on price movements alone would resist
any obstacle in the way subsidies and support. Complicating matters was
the changing character of the USDA. In 1940, Roosevelt put Henry Wallace
on his ticket, and as a result of the personnel shakeups and the exigencies of
war, the Institutional Keynesians lost much of the ground they had held since
1933. When Montgomery departed for the UAW in 1943, for instance, the
Consumers’ Counsel shut down.

Throughout the war, tensions flared between big agricultural interests,
along with their representatives in the USDA and the planners in the OPA.
And during reconversion these tensions erupted to catastrophic effect. In-
deed, agribusiness and corporate processors bore as much responsibility for
the death of the OPA, the inflationary spike that followed it, and the politi-
cal consequences that resulted, as any other element of the body politic. Freed
from price control, the cost of food surged through 1946—and as one of the
largest items in working-class household budgets, this took a more immedi-
ate toll than did climbing industrial prices, which crept into consumer goods
more gradually. Arriving at a national agricultural policy that ensured both
stable incomes for farm workers and affordable food for urban consumers—a
challenge that had bedeviled Institutional Keynesians in the New Deal—
therefore took on renewed urgency.*

Donald Montgomery continued to voice concern about it from his posi-
tion with the UAW. Commercial agriculture, he noted to a New York State
committee on nutrition in late 1943, “always has been concerned primarily
with price.” Judging by recent federal policy, Montgomery continued, bor-
rowing a formulation coined by Mary Taylor, an observer could reasonably
“think that the purpose of agriculture was to produce prices” rather than
“food as something to eat.” Why? Because “the big farmers who control gov-
ernment policy” and who, through depression and war, had accumulated a
larger and larger “proportion of the total agricultural productive capacity of
this country,” profited from the continuation of the status quo. Not unlike
their industrial cousins GM and U.S. Steel, the owners of the means of agri-
cultural production would always charge as much as they could get away with.
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The difference was that they did so with government sanction. As a result,
Montgomery soberly concluded, while there “will certainly be enough food
for our country as a whole” after the war, “mismanagement” would lead to
unfair distribution and waste. Poor “families will continue to starve on their
feet, as they always have,” and, he feared, many middle-class “families are
going to have to join their low-income colleagues because of the rise in the
cost of food.”*

The Institutional Keynesians got their shot in the late 1940s, when Tru-
man, in a nod to the CIO and NFU, named as secretary of agriculture the
well-known Colorado progressive Charles Brannan. His Brannan Plan, un-
veiled soon after the inauguration in 1949, represented the culmination of
more than fifteen years of Institutional Keynesianism inside and outside the
federal government. The proposal was complicated in its technical details,
but straightforward in principle: the purpose of agricultural policy should
be to guarantee farmers stable incomes, not high prices. This the government
could achieve by providing producers with subsidies and encouraging high
production to bring down consumer prices. To protect natural resources and
to direct production toward low supply but nutritionally valuable crops, re-
ceipt of the subsidies would be conditional on following USDA guidelines
about conservation and diversification. And, most controversially, to promote
family farming over large-scale commercial agriculture, a cap would be
placed on the number of acres for which a producer could collect the sub-
sidy.*® No more handouts to the southern planter class.

The Brannan Plan, it should be noted, was premised on the understand-
ing that U.S. agriculture was undergoing a wholesale transformation through
which mechanization on farms and employment opportunities off them
would substantially reduce the number and proportion of farm workers.”!
This process had been under way since early in the century, and it acceler-
ated during World War II. Brannan felt it should not be resisted. Greater sup-
port for resettlement and a full employment economy, he felt, would offer
security for the landless, and the institutionalization of a mosaic of indepen-
dent, midsized farms, could serve as a New Dealized version of the old re-
publican dream for those who remained. A healthy urban economy, that is,
was a precondition for rural prosperity. As Donald Montgomery put it a few
weeks before the plan was announced, in an NBC broadcast debate with rep-
resentatives of the American Farm Bureau Federation (AFBF) and the
Chamber of Commerce, whatever “the details of the farm program are, it is
not actually going to get prosperity and security for the farmers unless we
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make up our minds that we are going to maintain full employment and a full
productive economy year after year.”>? To the NFU president James Patton,
the synthesis Brannan had achieved represented “a milestone in the history
of American agriculture.”™ As Truman had hoped, the proposal had the po-
tential to formally incorporate an urban-rural alliance under the auspices
of the Democratic Party, one that would have tilted the balance away from
both Republicans and the reactionary South once and for all.

Conservatives were aware of that threat, and the campaign they waged
against the Brannan Plan was accordingly determined. Republicans, south-
ern Democrats, and every farm organization excepting the NFU opposed
it, with more than a few labeling it “socialistic,” “Communist bunk,” “un-
American,” and other watchwords of the paranoid style then gaining cur-
rency in U.S. political rhetoric.>* The most powerful criticism of the Brannan
Plan, however, was that it would be inflationary—just as was the case with
the Full Employment Act. Although the secretary insisted that its cost would
be comparable to that of the existing agricultural program, critics charged
that it would encourage dangerous amounts of deficit spending and thereby
serve to depreciate the value of the dollar. This was an argument Institutional
Keynesians had heard since early in the New Deal, and it was one from which
they could not escape. Led by the freshman senator and former secretary of
agriculture Clinton Anderson, backed by the AFBF and its processor allies,
the anti-Brannan forces prevented the bill from coming to a vote. Brannan
tried again in 1950, but his proposal did not even make it out of committee.
With the onset of the Korean War the Truman administration abandoned
its pursuit of the Fair Deal, of which a new agricultural policy had been a
central part.”® Never again would there be a sincere effort to incorporate the
ordinary people of the rural United States into the New Deal order. The po-
litical consequences of that failure continue to be felt to this day.

From Corporate Power to Productivity and Beyond

With the 1952 election of Dwight D. Eisenhower to the presidency, Institu-
tional Keynesians lost their last opportunity to transform either U.S. indus-
trial or agricultural policy. Moreover, the defeats that they had suffered
immediately after the war had been compounded in 1951 by the Treasury-
Federal Reserve Accord. This little remembered but significant policy shift
granted the central bank the independence—for the first time since early in
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the New Deal—to use monetary policy however it saw fit. The accord, which
was ratified by a handshake and not a statute, introduced an eminently power-
ful and hawkish adversary to the Institutional Keynesian agenda.’® This
post-accord Federal Reserve could use its control over the monetary leash,
through which it sets the terms of federal borrowing and affects overall rates
of economic growth, to make it difficult if not impossible to implement any
kind of sustained deficit spending program. Even if McCarthyism had not
gutted the New Deal Left, the structural obstacles they would have encoun-
tered in the 1950s were formidable indeed.

But the forces arrayed against Institutional Keynesianism did not just
come from conservatives. A new cohort of liberals did their part too. Dur-
ing the Kennedy administration, economists who had come of intellectual
age during the late New Deal grappled not with the chronic stagnation of the
1930s but with the challenges of affluence, including, importantly, creeping
inflation. They therefore understood the problems of industrial policy far dif-
ferently from their New Deal predecessors. To Paul Samuelson, Walter
Heller, and others, the object of liberal statecraft was to ensure that the divi-
dends derived from economic growth were distributed with a measure of eq-
uity. The power to make investment decisions, to set prices, and to reap
profits was not something over which they felt they had much control. But if
a rising tide could lift all boats, an economic downturn would sink them.
When the crisis of stagflation—recession together with inflation—arrived in
the 1970s, it was this new liberalism that had few answers.””

Still, the road to what has since been called neoliberalism, which began
with the Federal Reserve Chair Paul Volcker’s program of monetary auster-
ity at the end of the 1970s and continued through the Reagan administra-
tion, was not foreordained. In 1971, confronting the first tremors of what
would become stagflation, the Nixon administration responded with noth-
ing less than wage and price controls. Though these paled in comparison to
the interventionist machinery built by the OPA, it was unlikely that a Repub-
lican president—in particular one who launched his political career in
opposition to that wartime body—would have taken such a turn without
the work done by Institutional Keynesians in decades past. Nor would the
Humphrey-Hawkins Act of 1978, which established the Federal Reserve’s
dual mandate of inflation control and employment maximization, have been
achieved.’®

Indeed, even a few decades of market ideology and bipartisan aversion
to statist intervention did not fully extinguish the Institutional Keynesian
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impulse. To this day, economists at left-liberal think tanks like the Economic
Policy Institute, the Center for Economic and Policy Research, and the
Washington Center for Equitable Growth continue to elaborate policy pre-
scriptions that draw on the Institutional Keynesian tradition.” And many
of the ideas advanced since the Great Recession by leading progressives in
the Democratic Party have their origins in proposals developed by those
in that orbit. The challenges their predecessors confronted and the opposi-
tion they faced have much to teach those who hope to build a new New Deal
more robust and durable than that which came before. The complete inability
of the existing system to address the deepening crises of economic inequality
and environmental degradation—indeed, the way it intensifies those prob-
lems and erodes democratic processes—makes the Institutional Keynesians’
radical vision as relevant as ever.






CHAPTER 5

The Unanticipated Consequences of

New Deal Poor Relief

Welfare Rights, Empowered States,

and the Revival of Localism

Karen M. Tani

As historians of the twenty-first century look with fresh eyes on the New Deal,
most still agree that it was a transformative event—not entirely “new,” but a
significant break from the past. New Deal welfare programs, by contrast, have
remained part of a different story, one that we might call “the more things
change, the more they stay the same.” Alert to the continued subordination
of poor women, children, and racial minorities in their own times, histori-
ans have tended to emphasize how New Deal-era welfare programs perpet-
uated, rather than broke from, dark traditions. Yes, these programs came
with a new name—“public assistance”—but much like their colonial-era and
nineteenth-century predecessors, these purported reforms regulated the low-
wage labor market, policed women’s sexuality, and reinforced racial and
gender hierarchies, all while offering only the stingiest financial support. So
goes the dominant narrative.!

Such critiques of the U.S. poor relief tradition are well founded and de-
serve their prominence. But in placing so much emphasis on continuity, these
critiques have also tended to obscure important, large-scale changes—
changes that are foundational to our current legal and political order. Phrased
differently, scholars have devoted so much energy to showing what New
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Deal poor relief did not do for its ostensible beneficiaries that we have ne-
glected what these programs did do, not just for people in need but also for
the nation at large.?

This chapter emphasizes three changes, none of which feature promi-
nently in New Deal historiography, but all of which help explain the fate of
the New Deal order by the 1960s. First, New Deal public assistance pro-
grams laid crucial groundwork for a new, rights-oriented way of thinking
about poverty and the poor.®? The federal administrators of these programs,
along with some of their state and local counterparts, encouraged Americans
to see public assistance benefits as a type of entitlement and to treat the
programs’ intended beneficiaries as rights-holding citizens of state and
country. In the short-term, these efforts did not always succeed, but they
helped create the conditions for subsequent organizing, both by those who
embraced rights language and those who opposed it. Second, New Deal
public assistance programs helped create more robust and empowered
state governments. The enabling legislation (the Social Security Act of
1935) demanded that federal funds go through professional, centralized,
state bureaucracies—many of which had to be created from scratch. With
these enhanced capacities, states were better partners to federal reformers,
but they also became more formidable opponents. Third, New Deal public
assistance programs contributed to the endurance and reinvigoration of
localism in political discourse: those who attacked these programs so
fiercely in the 1940s, 1950s, and 1960s often invoked a golden age of local
control. Conservative politicians used that romanticized image to craft,
and sell, the next generation of policy solutions. Ironically, these solutions
continued to involve central-state supervision. But they appealed to pro-
ponents of localism by imposing on the poor harsher and more restrictive
rules, all of which tended to undercut the rights claims that New Dealers
had invited.

Together, these three changes bring into view a specific pattern of gover-
nance: centralized, interventionist, and bureaucratic, but never truly domi-
nated by the federal government or its administrators; “socialized” in many
respects, but insistent on disaggregating subjects into rights-bearing (and
obligation-owing) individuals; and capable of redistributing resources and
recognizing citizens’ common humanity, but equally capable of perpetuat-
ing inequality and punishing difference. This pattern of governance—this
New Deal order—remains with us today.
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Welfare as a Right, the Poor as Rights-Holders

The notion that rights concepts existed, much less flourished, in New Deal
poor relief goes against the grain of much historical writing on U.S. social
welfare law and policy. Most scholars associate the pairing of rights and wel-
fare with a brief period in the late 1960s and early 1970s, when Americans
witnessed the broadening of the modern civil rights movement, the estab-
lishment of the War on Poverty’s Legal Services Program, the emergence of
grassroots welfare rights organizations, and a series of bold pronouncements
from the Supreme Court about the Constitution’s protections for poor citi-
zens. Most scholars also continue to accept the “two-track” model of the U.S.
welfare state, and with it, a particular assumption about rights. According
to the two-track account, Americans have tended to frame the benefits of
insurance-type programs (e.g., Social Security, unemployment insurance) as
earned rights or entitlements; they have characterized the benefits of means-
tested programs as charity, the quintessential nonright.*

There are good reasons for conceiving of the U.S. welfare state in terms
of separate “tracks,” but the notion of a transhistorical rights/nonrights bi-
nary is dubious. My research shows that rights concepts were part of the world
of welfare well before the 1960s, and further, that some New Deal welfare ad-
ministrators were devoted purveyors of rights language, especially after
President Franklin D. Roosevelt made such language a staple of his public
communications.’

For example, starting almost as soon as the Social Security Act took ef-
fect, administrators working for the federal Social Security Board (SSB) used
rights language to talk about how to interpret the law—and not just the act’s
much celebrated Old Age Insurance title but also the titles dealing with what
we would call welfare (and New Dealers called public assistance).® In 1936 the
SSB’s Office of the General Counsel circulated a memo to the agency’s lead-
ership insisting that public assistance recipients had “vested rights” in their
assistance payments, not unlike the beneficiaries of Old Age Insurance (“So-
cial Security”). These poor individuals therefore also had a right to due pro-
cess of law before their benefits could be taken away.” By the same logic, a
lawyer warned in 1937, the board’s public relations department should not
be telling the American people that only Social Security was a legal right.®

As states around the country began administering federally subsidized
public assistance, rights language also appeared in communications between
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federal administrators and the people administering these programs at the
ground level. For example, in 1939, a high-ranking member of the General
Counsel’s office urged social work educators to be aware that in adminis-
tering public assistance, social workers dealt “with rights and privileges of
citizenship.” It was up to public welfare experts, the same agency lawyer
emphasized two years later to the National Conference of Social Work, to vin-
dicate the rights that modern social legislation created—to make these
rights operate with “certainty and regularity.”® And it was not just the lawyers
using this language. At that same social work conference, Jane Hoey, the di-
rector of the Social Security Board’s Bureau of Public Assistance (BPA), of-
fered very similar guidance. She characterized rights as “inherent” in the
Social Security Act’s commitments to its beneficiaries.!

Along similar lines, rights language appeared in the guidance that fed-
eral administrators issued to state administrators, for their own education
and for distribution to their local counterparts.!> One widely circulated ex-
ample is the BPA’s 1944 directive on “Money Payments.” This was an effort
to clarify an often-neglected piece of the Social Security Act: the provision
requiring payments in cash—to be spent as the recipient pleased—rather than
in the form of food, clothing, or some other “in kind” benefit. The “Money

Payments” directive reduced this apparently confusing requirement to a “ba-
»13

», o«

sic principle™ “that assistance comes to needy persons as a right.

A second example is Public Assistance Report No. 8 (1945), titled Com-
mon Human Needs: An Interpretation for Staff in Public Assistance Agen-
cies. The BPA’s Division of Technical Training commissioned it in 1944 to
assist supervisors in state and local welfare agencies interpret “the basic
philosophy of the program” and thereby facilitate “constructive attitudes”
toward their poor clients." Here again, rights language is prominent. The
author Charlotte Towle opened the report by emphasizing the notion of
“sound individualization” (that is, tailored social casework) “in a program
based on right.” The administrator must approach all cases, she contin-
ued, with “genuine conviction as to the applicant’s rightful claim on so-
ciety in time of need.””® By the mid-1940s, rights language was a staple of
federal agency communications and an emerging feature of state agency
documents.'

This rights language had consequences. Whether it resulted in better
treatment of the poor or greater generosity is a question that historians must
continue to explore,” but it almost certainly contributed to a broad shift in
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U.S. governance—to the weakening of an old pattern of governance, in which
local communities had the strongest claim on citizens, and to the emergence
of a new pattern, characterized by direct, individualized links between citi-
zens and the state.

Two bodies of evidence support this conclusion. The first is the records
of administrative “fair hearings” before state welfare boards and the appeals
of these administrative decisions to state courts. Scholars of U.S. social wel-
fare law generally assume that, until the 1960s, welfare recipients were rela-
tively quiescent: they did not take to the streets or the courts to claim public
benefits or demand fair treatment from public authorities. Looking at fed-
eral court records, that assumption seems well founded. State and local agency
records tell a different story. They suggest that between 1935 and 1960, tens
of thousands of Americans contested the decisions of local welfare officers.
In other words, tens of thousands of poor individuals stood up in front of
state officials and said, in effect, “My local agency got it wrong; I deserve
something more.”® Dozens—likely hundreds—of these individuals took their
cases a step further, to state court, where their posture was, “State adminis-
trators got it wrong; I deserve something more.” To these individuals, at least,
poor relief was no longer a matter of local whim, but a matter of right, estab-
lished in state and federal law."”

A second source of evidence is the reactions of critics—those who noted
the appearance of rights language in the poor relief context and registered
their discontent. As just one example, consider the following quote, from the
controversial city manager of Newburgh, New York, Joseph McDowell
Mitchell. After gaining national fame in 1961 for proposing an extremely
punitive set of local welfare reforms (I discuss these later in the chapter), he
attributed his success to his willingness to question the era’s new rights. In
his words, he challenged “the right of social parasites to breed illegitimate
children at the taxpayers’ expense, the right of moral chiselers and loafers to
squat on the relief rolls forever, the right of freeloaders to make more on re-
lief than when working, the right of those on relief to loaf by State and Fed-
eral edict, the right of people to quit jobs at will and go on relief like spoiled
children, [and] the right of citizens to migrate for the purpose of becoming
or continuing as public charges. . ..”?° That such sentiments resonated with
even a fraction of the public (which they did)* shows that rights language was
circulating in and around local welfare operations, and that it was a matter
of deep concern.
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The source of this concern is worth pondering. One reason that critics
disliked rights language, it seems, is for the same reason that federal admin-
istrators liked it. This language suggested a direct relationship between the
federal government and impoverished individuals. It cast the federal welfare
state, rather than local notables, as the friend and protector of these citizens. It
augured a new type of governance, in which centrally determined individual
needs trumped locally determined understandings of the good of the commu-
nity. These seeds of conflict would erupt into pitched battles by century’s end.

Empowered States, Capable State Bureaucracies

The second way in which New Deal public assistance programs contributed
to deep and lasting change pertains to state administrative power. Else-
where I have emphasized the way that New Deal public assistance programs
empowered the federal government, especially the federal administrative
state.”? But New Deal public assistance programs also empowered state gov-
ernments. These programs were a crucial factor in what Jon Teaford calls
“the rise of the states”—from “spare” governmental units “with little admin-
istrative muscle” in the nineteenth century to “dynamic molders of domestic
policy and vital providers of government services” by the end of the twenti-
eth.” As with the use of rights language, this story is largely missing from
the historiography.?*

Consider the precise mechanism by which New Deal reformers attempted
to remake the landscape of American poor relief. Rather than attempting
a complete federal takeover, the Social Security Act incentivized states to
become the federal government’s partners in reform. The act did so by offer-
ing states generous grants-in-aid for particular categories of poor relief and
attaching conditions to those grants.”® (Subsequent amendments to the act
expanded those categories and imposed additional requirements on states.)*
Today, the word conditions invokes images of the federal government twist-
ing states’ proverbial arms—coercing them into uncomfortable postures,
forcing them to yield power. To accept that image is to forget what states used
to look like. In terms of collecting revenue, building and maintaining infra-
structure, regulating public health, and so on, many states were primitive by
today’s standards.” In almost all cases, the Social Security Act’s conditions,
once implemented, actually increased states’ strength.
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The central-state-agency requirement is the best example: states that
wanted federal money could not simply funnel those dollars to the cities,
counties, and towns that had traditionally cared for the poor. Via a central
state agency—the likes of which many states did not have before the New
Deal—states had to assume responsibility for the administration of federal
funds,?® either through supervision of local welfare authorities or through
their own state machinery. Other federal grant conditions included uniform,
state-wide rules and procedures; systems for reviewing local benefit decisions;
and, after 1939, personnel standards for state and local welfare workers (i.e.,
the use of a merit system). These were the hallmarks of “good government,”
according to a generation of progressive reformers and academics. Thanks
to the Social Security Act (and the Great Depression), these ideas finally made
headway in at least one significant pocket of state government. State officials
even had a convenient response to critics: “We need money, and this is the
price.” Phrased differently, “The feds made us do it.”

The federally subsidized empowerment of states did not happen
overnight, of course. As New Deal public assistance programs got off the
ground in the mid- and late 1930s, many states did not fully comply with
federal requirements. In some instances, they couldn’t: state bureaucracies
simply lacked the capacity to oversee local welfare operations in any mean-
ingful way. In other instances, they wouldn’t: some state officials were con-
cerned about upsetting the status quo and essentially abdicated their
power to local officials. Contemporary accounts of New Deal public assis-
tance are filled with stories of state government intransigence, incompe-
tence, and inefficacy.” Establishing state supervision over local operations
was “a slow and tedious process,” summarized a 1941 report from the BPA’s
Field Division.*

Taking a longer view, however—into the 1940s and 1950s—reveals that
federal administrators persisted, and that state welfare agencies did become
the capable, modern governmental units that the Social Security Act de-
manded. Though often headed by political appointees, they were staffed
with professionals, including social workers, public administration experts,
and lawyers. They had structures that mirrored those of the federal Social
Security Board. They maintained manuals of state-wide rules, and they had
mechanisms for distributing and interpreting those rules to their local
counterparts. In this they epitomized New Deal reform, even if their policies
have caused scholars to see mainly conservatism or reaction.”
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Another way of charting the growth of state power is by observing the
decline of local autonomy, as political scientist Martha Derthick did in her
classic study of public assistance administration in Massachusetts. By
the mid-1960s, she observes, “there was almost nothing of importance”
that the state’s historically powerful local boards of public welfare “were free
to decide for themselves.” Where local discretion existed, it was exercised by
civil servants, whose employment was governed by state-prescribed rules.*
In other words, to the extent that traditional relief structures survived, they
had become embedded in state government machinery. This was a direct
result of the Social Security Act and its conditional grants-in-aid.

This intergovernmental shifting of powers matters because it increased
state officials’ ability to contest the authority of the federal government and
to thereby undermine some of the New Deal’s more egalitarian commitments.
As Margaret Weir has noted, the “issue-oriented liberal Democrats” who were
the New Deal’s strongest supporters enjoyed prominence at the state level for
only a brief window in the 1930s. In most states, Republicans and “traditional
organization Democrats” were much more powerful, especially after 1938;
together they made states “inhospitable terrain for advancing the liberal goals
o[f] activist government.”* My research extends this argument beyond hos-
pitability (or lack thereof) to hostility and its weapons: critics of the New Deal
benefited from the sophisticated state-level administrative machinery that the
New Deal bequeathed them. The very tools that New Dealers used to incen-
tivize state cooperation in national reform projects became tools of resistance
in the longer term.

Consider, as an example, the classic story of “suitable homes”—retold here
with the benefit of different sources.

Among those working for the federal Social Security Board, there was a
widely shared distaste for moralism in public welfare administration. Con-
ditioning relief on such factors as religion, drinking habits, and sexual be-
havior was characteristic of the archaic “old poor law” tradition, federal
administrators argued, and not a trait of modern relief practice. In the words
of one federal agency lawyer, discussing worrisome tendencies in the Aid to
Dependent Children (ADC) program, “the sins of [the] parents” should never
enter the equation. Federal administrators used their power over state grants
to signal as much to their state counterparts. Recipients of New Deal public
assistance—unlike recipients of old-fashioned local poor relief—must be free
to spend their money as they pleased; they should not be told how to live their
lives, or whom to spend their time with. In fact, federal administrators
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insisted, no one outside of the public welfare bureaucracy should even know
the identities of public assistance clients.>

These views came under siege in the late 1940s and 1950s, for reasons that
are now well documented in the literature. First, the Aid to Dependent
Children program had continued to grow, and the deserving white widow
was no longer its most common face. Instead—and in an age of deep anxiety
about gender roles, white privilege, and the nuclear family—the public saw
benefits going to unmarried African American women and their children.
Second, Americans were developing a sense of themselves as “taxpayers,”
and of welfare recipients as “taxeaters.” “Relief Chiselers Are Stealing Us
Blind,” warned an article in the popular Saturday Evening Post in 1951.%
More than ever, the practices of public welfare administrators seemed like
everyone’s business. Third, public welfare programs seemed to epitomize
everything that a growing coalition of anti-New Dealers detested, including
unchecked federal and state spending, pushy and idealistic bureaucrats, and
the implicit desire to “level” society.>* One way that states responded in the
late 1950s and early 1960s was through “suitable home” policies: policies
that allowed for (or required) an administrator to turn away an applicant
for Aid to Dependent Children if, based on the mother’s sexual history or
other behavior, the home appeared “unsuitable” for the child in need.

Previous scholars have written about “suitable home” policies as if they
had existed from time immemorial—a problematic oversimplification. It is
true that among Progressive Era mothers’ pension programs, suitability of
the home (which, at the time, meant respectability of the mother) was often
an eligibility consideration. It is also true that these mothers’ pension pro-
grams were the predecessors to the New Deal’s Aid to Dependent Children
program. With greater federal involvement, however, came the strong sug-
gestion that states eliminate or reimagine such policies. By 1950, fifteen states
had repealed their “suitable home” provisions and others maintained theirs
only to identify genuinely neglected and abused children.”” Thus, there was
something distinct about the nine state-level suitable home policies that
cropped up in the later 1950s.

What was novel about these emergent suitable home policies was state
officials’ willingness to challenge federal administrators and offer up their
own interpretations of federal law. Back in the late 1930s, if federal welfare
administrators did not like something happening in a state, they commu-
nicated as much to state administrators and the problem generally im-
proved. States badly needed their federal grants and resistance seemed futile.
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This was so even when federal administrators had a weak legal basis for their
demands. By the late 1950s, by contrast, state administrators had accumu-
lated years of experience with federal rules and procedures. They also had a
better sense of federal administrators’ motivations and constraints and used
that knowledge to their advantage. Consider the actions of the Mississippi
Department of Public Welfare, after the 1954 state legislature prohibited as-
sistance payments to a child whose mother subsequently had a child outside of
marriage. In short order, federal administrators raised concerns about this
law: Didn’t such a prohibition violate citizens’ right to equal treatment, not
to mention contradicting federal guidance? Through legal-administrative
wrangling, state officials kept a debate going for four years and eventually
won federal administrative approval for an only slightly liberalized inter-
pretation of the blatantly discriminatory state law. State politicians now
knew that federal officials did not want to cut off the state’s funds, and state
bureaucrats knew enough law to make plausible arguments. Officials in
Alabama and Florida achieved the same result, simply by watching their
neighbor and demanding similar treatment from the federal agency. (That
networking, in and of itself, was evidence of enhanced state capacities.)*®

Meanwhile, at the ground level, states’ now-robust administrative ma-
chinery ensured that the new suitable home policies had a real effect on poor
women and children. Before the New Deal, most states had no way of enforc-
ing policy across the myriad local welfare departments within their juris-
dictions. The New Deal brought with it the idea of statewide uniformity—and
uniformity did not necessarily mean liberality or generosity. Florida’s short-
lived suitable home policy, for example, affected 17,999 ADC cases between
July 1, 1959, and June 30, 1961, resulting in a statewide caseload drop of
13.7 percent and a significant decrease in the proportion of nonwhite fami-
lies on the rolls.*? To the extent that state legislators wanted to undermine,
rather than vindicate, poor citizens’ sense of themselves as rights holders, they
now had the means to do it.

To sum up: Scholars like James Patterson and, more recently, Margaret
Weir, are right when they conclude that the New Deal had a limited effect at
the state level. But this truth coexists with another truth. States generally wel-
comed New Deal funds, and with those funds came conditions; those con-
ditions, in turn, brought structural changes. Public assistance grants brought
centralization, professionalization, and bureaucratization, in varying degrees,
to every state in the union. When we fail to notice this, we also fail to notice
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an important set of tools that states had for rolling back the New Deal in later
decades.

The Reinvigoration of Localism

A third change that I attribute, at least in part, to New Deal public assistance
is the resurgence of an ideology of localism. This modern ideology of local-
ism often wore the garb of nostalgia: somewhere in the not-too-distant past,
its proponents implied, governance was simpler, more personal, and more
effective. On closer inspection, this modern ideology of localism was also
often laden with coded references to women and racial minorities, with
the implication that a more locally oriented mode of governance kept people
in their proper place. Poor relief seemed to offer a perfect example. “Unham-
pered by the rules Washington imposes as a price for [its] ‘aid,” explained
one critic in 1952, localities could “take care of [their] own at a fraction of
the present cost”; “we would make sure that no one was cold or went hungry,
as we have always done.” Rather than alleviating poverty, such critics con-
tended, the federal government had simply made the problem worse, by
creating dependency, rewarding indolent behavior, and encouraging
people to migrate willy-nilly into communities where they had no roots.*
If such arguments sound familiar, they should: by the end of the twentieth
century, they animated the policymaking solutions of both the major po-
litical parties.

This argument draws inspiration from scattered work in urban history
and the history of modern consumerism,* but is in tension with important
interpretations of the New Deal. For example, in his enduring account of
the twin populisms of Huey Long and Father Coughlin, Alan Brinkley ties the
ultimate failure of these two figures to the limits of their localist ideology.
Long and Coughlin railed against centralization and concentration, but could
not imagine viable solutions, and at times even urged the expansion of fed-
eral government power; they celebrated local institutions, but did not offer
concrete plans to revive those institutions. It was not long before other
leaders—most notably Franklin D. Roosevelt—seized the imagination of the
public.*> Much writing in U.S. history continues to present localism in this
way: as a sort of throwback to premodern times, capable of appealing to
Americans’ baser instincts, but inconsistent with prevailing values.
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And yet, localism was far from dead. If some New Deal programs helped
Americans become comfortable with a more interventionist and centralized
government,* others—such as public assistance—helped preserve Americans’
faith in local government. This was especially so as journalists documented
the rising number of women receiving Aid to Dependent Children in the
late 1940s and 1950s, and the rising proportion of those women who were
nonwhite and never-married. In the days before federal involvement, critics
implied—the days of true local control—such women knew better than to ex-
pect public support. They turned to marriage and the labor market, and
everyone was better off. The same suggestion was made regarding African
American migrants from the rural South: when poor relief was a local func-
tion, available only to settled residents, African Americans knew their place
and stayed there. Locally controlled poor relief, in other words, represented
a tried and true alternative to the emerging order.**

Attacks on local welfare operations are actually the best evidence of a re-
invigorated localism. Such attacks were so common by the early 1950s that
public welfare workers referred to them as an “occupational disease.”*® Par-
ticularly noteworthy, for purposes of this chapter, is that although these at-
tacks often highlighted the incompetence of local public officials and the
unfair strain placed on local resources, they ultimately blamed the federal
government, for tying the hands of local administrators and imposing on
them a foreign, socialistic ideology (including, as I mentioned earlier, the
notion of welfare as a “right”).

An early example comes from Baltimore. In 1947, in the course of inves-
tigating the city’s seemingly spendthrift public welfare department, conser-
vative civic leaders stumbled upon Common Human Needs, the federal
agency’s widely circulated statement on the right to public assistance. Fed-
eral officials quickly became the scapegoats for all the city’s ills. If the
federal government would simply stay out of the local department’s way,
critics explained, practicality would once again reign and Baltimore’s relief
problem would disappear.

A better-known example comes from Newburgh, New York, in 1961, City
Manager Joseph McDowell Mitchell proudly unveiled a thirteen-point wel-
fare reform plan targeting the hundreds of “chiselers and loafers,”
“freeload[ing]” migrants, “social parasites,” and “illegitimate children” whom
he perceived to be dragging down the once-glorious city. The specific pro-
posals were nothing new—relief “in kind” rather than in cash, limited as-
sistance for outsiders, no assistance for “able-bodied” men and sexually
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deviant women—but the plan nonetheless attracted national headlines and
many admirers (as well as many critics).”” Fans of the plan particularly liked
Mitchell’s reassertion of local control—his determination to stand up to fed-
eral and state officials and to replace their edicts with locally grounded com-
monsense. A Gallup poll conducted in the wake of the controversy found that
a majority of respondents favored greater local control over public relief pro-
grams.*®

It is tempting to treat the Newburgh incident and other local welfare
“scandals” as curious artifacts—relevant, perhaps, for the insights they offer
into modern conservatism, but otherwise a small footnote. After all, these
episodes did not result in the restoration of autonomous local poor relief op-
erations, much less the dismantling of the large-scale bureaucracies that
Mitchell and others so detested. That aspect of New Deal reform remained
untouched. Newburgh-style localism matters because when tethered to the
powerful notion of “states’ rights”—a notion that, unlike localism, had con-
stitutional standing—it produced policy changes that were antithetical to the
spirit of the New Deal and at cross-purposes with the idea of poor people as
rights-holders. (It is no coincidence that among Newburgh’s fans was the
presidential hopeful Barry Goldwater, a staunch advocate of states’ rights and
sharp critic of the New Deal.)

Consider the public assistance reforms that emerged over the next forty
years: not only did states retain authority over benefit levels, but states must
also be allowed to tailor their public assistance program to local conditions
and capitalize on local innovation, federal legislators came to agree; states
should not be simply enforcers of federal law. This thinking emerged as early
as 1962, in the Kennedy administration’s offer to “waive” certain federal pro-
gram requirements and thereby facilitate experimentation in the states. It
was also apparent in the gradual transition from highly restricted matching
grants to much-less-restricted block grants. In practice, state officials tended
not to devolve policymaking power to the local level, but they often wielded
their new power in ways that accorded with conservative, localist critiques
of the New Deal welfare state. Recipients of Aid to Dependent Children were
the most frequent target. Using waivers, states imposed work requirements
and time limits on recipients, discouraged childbearing out of wedlock, and
adopted new, more invasive technologies of information-gathering and sur-
veillance. In short, states used waivers to undermine those aspects of the New
Deal that had once appeared to liberate individuals from the oppressive fea-
tures of the locally administered “old poor law.”*’
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By the late 1990s, these more restrictive policy preferences had come full
circle, to become actual federal requirements rather than case-by-case excep-
tions to the more generous federal rule. The Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (PRWORA) is often associ-
ated with devolution of authority—a restoration to smaller governmental
units of the flexibility and autonomy that New Deal reformers wrong-headedly
took away. But as Joe Soss, Richard Fording, and Sanford Schram have shown,
PRWORA was equally about nationalizing some of the states’ most paternal-
ist and exclusionary innovations.”® Under the cover of decentralization,
Uncle Sam is an energetic and largely unsympathetic overseer of the poor.™

Historians have often characterized New Deal public assistance programs as
minimally reformist—Ilittle more than federal subsidies for old-fashioned, lo-
cally controlled poor relief, and nowhere near as significant as the new pro-
grams of Old Age and Unemployment Insurance. To the extent that this
critique helps us see the inadequacies and inequities of our current welfare
system, it remains vitally important. We must also recognize, however, how
New Deal public assistance altered the logic and workings of American poor
relief, with notable ripple effects. In the decades after 1935, programs of Aid
to Dependent Children, Old Age Assistance, and Aid to the Blind allowed
both the federal government and the states to claim a permanent stake in this
policy area, and to develop bureaucracies to match. Autonomous local poor
relief operations became largely a relic of the past. Statutes and regulations
replaced local mores as the governing source of authority. Relief givers be-
came subject to civil service rules. Professionalism, uniform treatment, and
adherence to law became the yardsticks of acceptable practice.

The changes described above matched the intentions of at least some New
Deal reformers. Other changes appear to have been unintended, or at least
beyond reformers’ predictive powers. This chapter has emphasized three, all
of which directly affected the broader landscape of politics and policymak-
ing in the second half of the twentieth century. First, the emergence of a lan-
guage of welfare rights: important New Deal administrators used rights
language in their dealings with state and local administrators, as a way to
contrast “modern” public assistance with old-fashioned, locally controlled
“poor law.” Such language may well have helped inspire the welfare rights
claims of the 1960s and 1970s, by enabling poor people to reimagine their
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relationships to the polities around them. In the meantime, it most certainly
created enemies for the New Deal. Second, the empowerment of the states:
the success of New Deal public assistance programs depended on capable
state bureaucracies—many of which had to be created from scratch. After fed-
eral administrators helped build up these bureaucracies, they saw their tools
turned against them, to fight off federal “dictation” and add new restrictions
to New Deal programs. Third, the revival of localism: even as the New Deal
permanently deprived localities of their exclusive jurisdiction over the poor,
the tactics and attitudes of its federal administrators gave new strength to the
ideology of localism. This ideology infused politics by the 1960s and in-
formed the shape of the conservative and neoliberal welfare reforms of the
late twentieth century.

This volume asks: How should we think about the political economy of
the New Deal era? How did the “New Deal order” take shape and how do we
explain its trajectory? This chapter, like others in this volume, invites us to
see vulnerabilities built into the New Deal’s architecture—vulnerabilities
that, to reformers, may have seemed like victories, or necessary compromises,
or that perhaps went unnoticed at the time.*” In the case of New Deal poor
relief programs, real reform occurred—poor relief will never go back to be-
ing an exclusively local responsibility—but the most enduring reforms proved
capable of advancing various ideologies. Most notably, the institutional pat-
tern that New Dealers created to execute their vision lives on, but is now in-
fused with a decidedly antiwelfarist sensibility.



CHAPTER 6

Financing Security and Opportunity

The New Deal and the Origins of the Millennial
Student Debt Crisis

Elizabeth Tandy Shermer

Many consider mass higher education to be a part of the New Deal order. The
country had 1.1 million college students in 1931; sixty years later, 14 mil-
lion were enrolled. By 2015, 59 percent of the population had some postsec-
ondary schooling and a third held at least a bachelor’s degree.! That jump
expanded upward mobility after World War II and has buoyed the U.S.
economy since the 1960s, when knowledge-based service industries became
more lucrative than manufacturing sectors. Yet this celebrated expansion did
not reflect New Dealers’ eagerness to educate the majority of Americans. The
Roosevelt administration never offered a comprehensive higher education
program because few policymakers initially considered such an undertak-
ing possible or desirable. Those interested also hesitated to confront hide-
bound educators and lawmakers openly hostile to 1930s experiments. As
such, New Dealers’ delayed, limited efforts to help schools and enrollees
through a federal student assistance program did less to reform higher edu-
cation and more to serve the administration’s larger goals of stabilizing the
labor market and keeping people off the dole.

Those choices ended up exacerbating inequality in the long run. Even
though New Dealers did not fundamentally overhaul the federal govern-
ment’s relationship to the academy, their work-study program created impor-
tant precedents that complemented the intents and practices behind more
iconic legislation, including the Banking, Social Security, Wagner, and Fair
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Labor Standards Acts. Postwar policymakers, for example, preferred to fi-
nance student assistance, not directly fund higher education. That approach
helped navigate political quagmires over federalism, school autonomy, gov-
ernment spending, equal opportunity, integration, and the separation be-
tween church and state in the 1940s, 1950s, and 1960s. Fees steadily grew in
those years but really spiked after the erstwhile New Dealer Lyndon Baines
Johnson signed the 1965 Higher Education Act (HEA), which contained an
important provision for federally guaranteed student loans modeled on the
New Deal’s mortgage program.

Since then, lawmakers have arguably done less for students, parents, and
schools and far more for financiers. HEA’s periodic reauthorizations and in-
direct modifications provided the financial infrastructure for the student-
loan industry, to which more than 44 million Americans owed almost $1.4
trillion by 2018. By then, the majority of families and students had to bor-
row, which ensured that they ended up paying more, over time, than the
wealthy do. The expense of having to pay some expenses upfront, work at least
part-time, and borrow to cover the rest has led to an actual decrease in the
proportion of young people completing college and their likelihood of find-
ing the kind of work capable of enabling them to ever pay back debts, buy
homes, or start families.?

Today’s student-loan crisis underscores how many of the Roosevelt
administration’s policy choices, political compromises, and signature achieve-
ments nurtured inequality and established a penchant for indirectly financ-
ing, not directly funding, social welfare. That tendency supports and contradicts
scholarship highlighting how much economic security the New Dealers pro-
vided for white, male, industrial workers, which historians have noted exac-
erbated long-standing racial and gender inequalities. Providing blue-collar
workers with white-collar living standards also benefited big businesses,
whose chief executive officers (CEOs) profited enormously from providing
the financial products, like mortgages and health insurance, that were criti-
cal parts of the public-private welfare state bolstering manufacturing work-
ers and, by extension, their families who no longer had to or could send aging
parents and young children to work.?

But recent scholarship has suggested that the Roosevelt administration
may have given the largely white-ethnic industrial workforce new rights on
the job but they did not really fund their improved living standards at home.
New Dealers actually granted them access to the kind of debt arrangements,
financial products, and insurance policies that had buoyed the generally
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white, Protestant families in the Gilded Age and Progressive Era’s growing
middle- and professional classes. Many Depression Era experiments miti-
gated the risk of extending credit to blue-collar Americans by making the
national government the payer of last resort in financial arrangements that
required consumers, workers, and employers to buy into pension, unemploy-
ment, savings, and mortgage programs. Such innovations inspired new fi-
nancial products after World War II, when 1930s regulations had made
banking safe. Private options slowly supplemented and sometimes took the
place of public pensions, federally guaranteed home loans, and unemploy-
ment or disability compensation policies. In the case of student assistance,
New Dealers’ preference for financing security and indirectly underwriting
higher education eventually made federal postsecondary aid programs a
pathway into, not out of, poverty for many Americans. Most now have no
choice but to try to finance a degree in order to have the chance to compete
for harder-to-find well-paying jobs with benefits.*

Working and Studying for Individual Wants
and National Needs

Few Americans wrote to the president asking for a loan to help them or their
children afford college, which (at the time) was not considered “financial aid.”
Only in the late twentieth century did educators, policymakers, and citizens
start using that phrase to describe help for students. The term previously de-
scribed direct business, philanthropic, or state support for private colleges,
small state schools, or great public and private research universities. Donors
and legislators were capricious. Many colleges depended on student fees
to stay open. Rates nevertheless remained relatively low because enrollees’
real financial sacrifice was time not spent working for money or on the
family farm.>

Students started to need cash more than time in the 1920s, when enroll-
ment doubled nationwide. More Americans graduated from high school,
could afford to send their children to college, and willingly risked the expense
because matriculation offered the chance of joining the growing managerial
and professional classes. Those jobs required at least some college coursework
to train for and acculturate into that white-collar world. Blue-collar appli-
cants found enrollment opportunities in junior colleges, teachers colleges,
and urban universities, which offered useful, part-time programs in engineer-
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ing, home economics, and business. By 1930, the largest postsecondary in-
stitutions were municipal schools, like the College of the City of New York.
Yet the academy still remained a largely privileged and rarified world. The
majority of enrollees, particularly at long-standing schools and elite institu-
tions, were white, Protestant men from the middle and upper classes. In-
creased demand allowed top private schools’ admissions personnel to limit
enrollment and start a quota system that excluded Jews, Catholics, immi-
grants, and racial minorities in order to cultivate an air of lily-white exclu-
sivity. That character could even be found in state schools since the children
of urban professionals greatly outnumbered farmers’ kids.®

Loans were one way to ensure both enrollment and tuition revenue.
Schools had a long tradition of rarely lending to students. Dartmouth, for ex-
ample, stood out in 1806 for graduating thirty-three students (out of a class
of thirty-nine) who together owed their alma mater $1,222.18. A century later,
most Association of American Universities members extended credit to only
1 percent of their student bodies. Few institutions could afford to let students
borrow but college administrators nevertheless toyed with charging students
the full cost of instruction and letting them pay over time in the speculative
1920s, when clubs, business associations, churches, individuals, and philan-
thropies also started offering student loans. As a result, roughly $8 million
to $10 million in credit was available to undergraduates in 1930. Two years
later, half of the U.S. student body financed their studies by working part-time
and borrowing between $25 and $200. Credit had become so commonplace
that the New York Times reporter Dorothy Woolf celebrated the “changed
attitude of borrowers and lenders. No longer can the loan be considered an
act of charity,” she enthused, “today it is held an honorable and praisewor-
thy means of financing higher education.”

But those advances epitomized risk. Admission was a student’s collateral.
Neither degrees nor college credits could be repossessed. School loan officers
generally asked that undergraduates repay them when and if they could.
Twenty-five percent of debts made under such agreements proved uncollect-
able. Schools with stricter agreements also struggled to recoup funds. Staff
had to dun 15 percent of borrowers, turning over 1 percent of such cases over
to lawyers. Philanthropists were equally lax. Whitney Benefits lent the foun-
dation’s income to students but never charged interest. The Felid Co-operative
Loan Fund, in contrast, required borrowers to take out a term life insurance
policy to guarantee repayment. Only a handful of bankers and philanthro-
pists sought stricter standards but even the American Banking Association’s
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Foundation for Education only offered suggestions since, as top financiers ad-
mitted in 1934, “even with the best of judgment it has not always been pos-
sible to estimate correctly either the desire or the ability of the student to repay
his obligation.”

Such unsound loans hardly helped U.S. higher education’s rickety finances
during the Great Depression, when hundreds of schools faced bankruptcy.
College loan officers, private lenders, and philanthropic organizations started
receiving far more inquiries in 1930, including from Americans who would
have been able to afford college or find part-time work before the stock mar-
ket crashed. Such continued interest reflected a faith in education to provide
economic opportunity but enrollments still fell after 1932, when budgets set
before the crash had expired and tuition rates had to be raised as endowments,
private donations, and state allocations shrank. Between 1932 and 1934, at-
tendance dropped by 8 percent, which accounted for a 61 percent reduction
in tuition revenue nationwide. Two years later, 31 of the country’s 1,700 post-
secondary institutions had closed and 22 others had merged. Elite schools
fared better since they feverishly competed for the wealthiest applicants even
if they were, as Wesleyan’s president lamented, “white dullards.”

Desperation forced less prestigious colleges to try anything to stay open.
More than 10 percent of private colleges and universities accepted IOUs. Some
schools bartered for admission. Some college officials promised students the
chance to split their time between work and study but many students com-
plained that college officials reneged on promises of decent hours and pay.
Some schools gave needy students grants and loans. The amount and avail-
ability of money was still small (just a 38-44 percent increase between the
1928-1929 and the 1936-1937 school years)."?

Leading academics still did not want a New Deal. Harvard’s James Conant
and Columbia’s Nicholas Baker continually warned against federal interfer-
ence in schooling matters, which had historically been left to local and state
governments as well as individual schools and churches. Even the heads of
land grants shied from federal support. Science and engineering faculty
tended to share the political proclivities of these administrators as well as
manufacturers, who had given them far more support than the federal gov-
ernment had.!

Educators’ fears had little to do with the way in which Roosevelt conceived
of the New Deal or actually presided. Right-wing critics lambasted him as a
dictator demanding unconstitutional, if not downright un-American, expan-
sions of federal power and executive authority. But FDR was a moderate who
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tavored keeping Americans off the dole, making work a condition of relief,
managing the labor market, balancing the budget, preserving federalism, and
saving capitalism by working with amenable CEOs. He also trusted his staff
to experiment with new ideas as well as existing state, local, and private ini-
tiatives to aid and empower the citizenry, help the country recover from the
Great Depression, and also complete the country’s reconstruction. These ap-
pointees ran the federal agencies that both congressional legislation and ex-
ecutive orders had placed under presidential purview. Higher-ups also gave a
lot of power to the men and women whom they hired to run initiatives out
of federal offices at the local and state level. Together, these New Dealers
fashioned the 1930s programs that defined the Roosevelt administration.!?

Many of these iconic New Deal experiments sought to manage the labor
market in ways that historians now recognize reified inequality. Policymak-
ers, for example, insisted that work be a condition of relief even though
many economists doubted there would be enough jobs for every American
in the Roosevelt administration’s early years. A range of initiatives subse-
quently strove to reduce the number of Americans competing for jobs and
depending on government support, which even Roosevelt insiders maligned
as the dole. The 1935 Social Security Act, for example, created a public pen-
sions system for the elderly as well as a welfare program for single mothers
so they would not need to work. That legislation complemented the 1935 Wag-
ner Act, which guaranteed the rights of employees not toiling in homes,
fields, or government offices. This iconic labor law, in effect, enabled men
(generally white) to join unions that bargained for the kind of wages and ben-
efits that could support an entire household without any additional income
from wives, kids, or elderly relatives. Families could trust banks with their
savings by 1936 because a series of banking acts offered deposit insurance
and regulated the speculative financing that epitomized the Roaring Twen-
ties. Blue-collar Americans could still get lines of credit, which were much
more restrictive than the early student loans. Savings helped working men
buy their brood a home through the 1934 National Housing Act’s mortgage
program, whose low-interest, fixed-rate, long-term loans and the government-
sponsored enterprise that traded them (the Federal National Mortgage As-
sociation, aka FNMA or Fannie Mae) became the template for the lawmakers
who designed the student-loan program thirty years later. There would be
many more Americans eligible for college then because the 1938 Fair Labor
Standards Act included a prohibition outlawing child labor among the many
other sections devoted to improving life on the job."
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The spirit behind and even the nuts and bolts of these celebrated policies
shaped the way New Dealers aided the academy, which had historically been
the purview of states, schools, donors, and philanthropies. Long-standing de-
centralization had created a postsecondary system best described as frag-
mented, which made a broad federal bailout unthinkable. Only public
grammar, secondary, and postsecondary schools were eligible for direct fed-
eral support, which did little to expand advanced learning options in the
1930s when most colleges were private. Policymakers also never dictated that
schools participate. The Works Progress Administration (WPA) generally
supplied workers for projects, leaving institutions to cover material expenses.
The Public Works Administration only fronted half the costs for public col-
leges and universities that applied to build $200 million worth of dorms,
classrooms, labs, and libraries."*

Such limited support also reflected the president and his advisers’ initial
personal and political disinterest in a New Deal for higher education. FDR’s
storied Brains Trust hailed from the country’s top schools, where their politics
certainly made them outsiders but had not divorced them from the country’s
gentry."® The executive branch staff eager to experiment, whether from
the country’s prosperous white Protestant middle and upper classes or from
striving white-ethnic or minority working-class communities, had often been
educated in the Midwest or Northeast, like Roosevelt. The president did not
have fond memories of his years in the country’s most elite schools. He dis-
liked the Harvard faculty’s politics, did not think he had learned all that much
as a student, and initially doubted the country needed more public postsec-
ondary schools. That conviction came from governing New York, whose
higher-education institutions (as in much of the Northeast) had largely
trained teachers and left the liberal arts, sciences, and engineering to private
colleges and universities. Therefore, the president initially insisted that high
unemployment rates, particularly for educators, made bailing out public col-
leges and universities wasteful.'®

Only citizen demand from around the country led the president and his
advisers to start interweaving educational opportunities throughout many
New Deal programs. For example, Civilian Conservation Corps higher-ups
presumed their all-male recruits just needed vocational training since en-
listees had been hired to help conserve and harness the country’s natural
resources. Recruits worked but eight hours a day planting trees, improving
parks, and building roadways. They had spare time and asked for courses
in basic literacy, civics, and even advanced classes in the fine arts and
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humanities. Requests shocked well-educated administrators, like the Grin-
nell graduate Harry Hopkins. He and other officials soon deemed courses in
literature, history, and current events vital for relief, recovery, and long-term
reform. Classes offered a chance to explain policies crafted in Washington
to a citizenry who, appointees had discovered, often did not understand the
Constitution or know the country’s history. Hopkins subsequently recruited
the famed labor-college educator Hilda Smith in 1933 to oversee a Workers
Education Program, a popular initiative that sent teachers into hamlets, city
neighborhoods, and unused college classrooms in order to offer the voca-
tional, law, liberal arts, and other types of classes, for which communities
applied.”

Those experiments coincided with the demands of East Coast journal-
ists, politicians, and social reformers that the administration do something
for unemployed youth. By fall 1934, suggestions circulated in and outside the
White House for some kind of coordinated effort to help young people.
Roosevelt insiders, the businessman Brains Truster Hans Taussig and the
southern Democrat Aubrey Williams considered many of those ideas in
the winter and spring of 1935. Taussig feared that the high unemployment
rate for sixteen- to twenty-five-year-olds might make them converts to the kind
of radicalism stirring in the United States and roiling Europe at the time.
Williams, in contrast, considered educational opportunities critical to indi-
vidual aid and national recovery. Both suggested Roosevelt create a new
agency dedicated to young people’s specific needs. They envisioned the
National Youth Administration (NYA) offering a range of programs to keep
young people off welfare rolls and out of competition for jobs. But the NYA
did more than complement the Wagner and Social Security Acts’ efforts to
manage the labor market. Both men predicted that young people who stayed
in school would be able to compete for skilled or professional positions
that the country needed to be filled.’®

But Taussig and Williams still wanted FDR to use an executive order to
create the NYA. Both feared that the president would be asking Congress to
undertake too much in one calendar year. By June 1935, lawmakers had al-
ready secured passage of bills in the House or Senate (in some cases both)
for some of the New Deal’s major legislative achievements, including the 1935
National Labor Relations, Social Security, and Banking Acts. Those laws, and
many others already passed, had required lawmakers to approve of a substan-
tial increase in the executive branch’s size and authority. No one could be
sure that Congress would acquiesce to more, especially over schooling. A few
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senators and representatives had indicated support for improving colleges and
aiding young people but an outspoken contingent also fought the president’s
reform agenda, a growing coalition that historians have noted included Re-
publicans and Democrats from across the country.”

Even if Congress created an agency to help young people, Roosevelt ap-
pointees could hardly expect such far-reaching guarantees to have gone un-
challenged from the president’s many critics. Both he and his advisers
recognized that a federal program for young people smacked of the kind of
state efforts to indoctrinate children and draw them into the European fas-
cistand communist movements that Taussig and many other Americans dis-
dained. New Dealers also had no guarantee that they would be able to ensure
all young people, including women and minorities, could benefit from this
agency since southern Democrats represented a powerful contingent in the
congressional coalition forming against the New Deal. Their sizable numbers
had already forced liberals to compromise their reform agenda by excluding
from New Deal legislation those Americans working in the domestic, agri-
cultural, and public sectors, which effectively prevented many women and
people of color from receiving a New Deal 2

Executive Order 7086 subsequently strove to shield the administration
from criticism while endeavoring to meet growing demands that New Dealers
do something for young people. FDR cited the 1935 Emergency Relief Appro-
priation Act in order to allocate $50 million for a new WPA agency. The 1935
directive also placed Williams in charge of “a program of approved projects
which shall provide relief, work relief, and employment for persons between
the ages of sixteen and twenty-five years who are no longer in regular atten-
dance at a school .. .and who are not regularly engaged in remunerative
employment.” Williams had permission “to accept and utilize . . . voluntary
and uncompensated services” but could only expect help from state and lo-
cal officials with their consent. He also had to answer to the head of WPA, an
executive committee of six representatives from other federal agencies, and
a National Advisory Committee whose delegates the president appointed.
Taussig headed this panel, a motley crew (like many New Deal advisory com-
mittees) of educators, manufacturers, labor leaders, and celebrities, including
the flying ace Amelia Earhart and the Olympic runner Glenn Cunningham.”

Williams represented a good but unlikely pick to head the NYA. Educa-
tion had lifted this Alabaman out of poverty before he and his wife flocked
to Washington, like so many other young professionals, in order have the
chance to experiment. He took on a number of roles, leaving him hard-pressed
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to give any one task, including overseeing the NYA, his full attention. He also
could not muzzle his disdain for the Jim Crow South and eagerness for a truly
expansive federal welfare state. Top New Dealers rarely shared his distrust
of corporations and monopolies or his desire for the government to do far
more to ensure opportunity for all Americans, regardless of race or sex. He
still, like other New Dealers, feared high unemployment, hated the dole, and
never deviated from the basic principle that “relief shall be in the form of
wages for work done.”*

Those principles structured many New Deal programs, including work-
study. Recipients received neither a handout to go to college nor a student
loan, the kind of speculative financing anathema to this era’s banking legis-
lation. They instead received another kind of help that colleges had already
started to offer in order to keep students enrolled and paying tuition: part-
time work that would give them both money and the time to go to class. Both
public and private schools could participate in work-study since New Deal-
ers designed it not to be a direct bailout but indirect aid through relief for
individuals, which also preserved the academy’s long-standing reliance on
fee-paying students. The NYA officials never imposed this program on
students or schools. Young men and women had the choice to apply to col-
lege, not a presidential directive to do so. Colleges could and did decline to
participate in work-study, over which they had enormous discretion. Any
nonprofit, tax-exempt postsecondary school received enough money to pay
$15 a month for 8 percent of undergraduate and graduate students in resi-
dence under age twenty-five. Federal officials insisted that undergraduates
could only receive $20 a month, half what graduate students could receive
by 1938 (an easily enforced rule since the government still paid recipients’
wages). Applicants had to give schools educational and financial records as
well as reputable witnesses who could vouch for an enrollee’s inability to
afford fees, books, and basic living expenses, including clothing, food,
housing, and transportation. Those stringent requirements hardly stopped
young people from applying. Most schools received double, sometimes
triple, the number of applicants that their quotas permitted. Administrators
did not just have their pick of recipients. Faculty and staff assigned jobs,
decided hours, set wages within the general federal guidelines, and oversaw
student workers. Even though state directors, including the Texas office’s
Lyndon Baines Johnson, reviewed schools’ work-study plans, NYA staff let
schools use only a portion of the funds allotted, limit hours to assist more
pupils, and offer work-study students additional help to make ends meet.?*
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Work-study quickly became popular and vital. Schools that cooperated
reaped much from the $93 million Williams spent educating over 600,000
Americans. Most schools (1,466 of the 1,700 eligible) immediately accepted
work-study and many holdouts, like Harvard, eventually participated. A few
educators actively campaigned against the NYA but many soon praised the
program since, as a University of Colorado president enthused in 1937,
“students have been so eager, so earnest, and so hard-working.”**

The vast majority came from families, who could hardly help with
expenses (75 percent had annual family incomes less than $2,000). A few, gen-
erally those who lived at home, made enough to pay all their fees and expenses,
but most recipients only earned 50 percent to 10 percent of what they needed.
Paychecks, averaging $6 to $10, still meant a lot to the many students who
faced extraordinary hardships. Groucher College, for example, admitted two
sisters, whose father (a minister) had lost his savings. Scholarships, loans,
summer babysitting jobs, and work-study positions kept them enrolled and
active in their Baltimore church. An MIT student, from a midwestern family
of eight surviving on just $1,620 a year, used NYA money to make up the dif-
ference between the loans and scholarships the school provided. Investiga-
tors found that seemingly paltry sums helped destitute students excel. A
twenty-three-year-old orphan had started the semester alternatively living in
a park and a University of Illinois building before staft gave him a work-study
job and found him a room. He undoubtedly would have had to drop out but
finished the term with top marks. A University of North Dakota undergrad-
uate actually won a Rhodes Scholarship after work-study enabled him to pay
for the tuition, room, and board that his widowed mother could not afford
while trying to support his two younger siblings.?

Recipients considered the work for which the NYA paid them to be as
worthwhile as studying. Almost 90 percent of students in an Ohio State
University survey considered the tasks that they did educationally valu-
able. A lot of their work also kept campuses running in an era of extremely
tight budgets. More than 20 percent of all work-study students helped with
research, tasks that included compiling statistics and making surveys.
On-campus maintenance and community service in public libraries and
government agencies rounded out the top three job categories. Recipients
could subsequently be found in academic departments, libraries, and labora-
tories where they worked as clerics, construction workers, janitors, print-
ers, photographers, graders, and tutors. Their tasks included mounting art
exhibits, building machine tools, repairing library books, remodeling



Financing Security and Opportunity 123

buildings, repairing windows, transcribing legal debates, editing manuscripts,
preparing atlases, improving teaching materials, and reshaping agricultural
practices.?®

Success and popularity failed to shield Williams, the NYA, and the en-
tire New Deal. Complaints and accusations turned into investigations after
the disastrous 1938 midterm elections, when liberal Democrats’ losses turned
the once fledgling coalition of anti-New Deal Republicans and southern
Democrats into a force to be reckoned with once Congress reconvened in
early 1939. Many in that coalition disdained Williams who publicly decried
Jim Crow. The White House tried to protect the NYA by moving the agency
under the Federal Security Administration (FSA), the sprawling bureaucracy
safeguarding the country’s long-term economic health and stability. That
1939 reorganization put the agency’s budget at the mercy of an increasingly
uncooperative Congress. Even though military leaders had considered har-
nessing the NYA’s training programs to be vital to arming European allies
and preparing Americans to fight since 1938, liberal lawmakers (including
then-representative LBJ) struggled to preserve earmarks in the early 1940s.
Williams subsequently found himself compromising the scope and spirit of
his agency in order to save it. The fight escalated as private college presidents
colluded to besmirch work-study as wasteful and lawmakers launched inves-
tigations into what the NYA did to aid the war effort as well as quietly un-
dermine Jim Crow. Those inquiries were a part of a larger assault on the
Roosevelt administration, which included abrupt congressional defunding
of the NYA and many other New Deal agencies in 1943.7

Rewarding Schools and Servicemen

Senators and representatives nevertheless passed the storied G.I. Bill of Rights
the very next year, which dramatized how both the spirit of and opposition
to the New Deal continued during and after World War II, particularly over
concerns (like higher education) that New Dealers had not squarely ad-
dressed. The 1944 Servicemen’s Readjustment Act, more commonly called
the G.I. Bill or G.I. Bill of Rights, has most often been remembered for the
schooling programs in Title II. Most Americans only cite those provisions
when lauding this legislation for helping the so-called Greatest Generation
and starting the expansion of U.S. higher education that would be needed to
admit their children, the baby boomers.?
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But the Roosevelt administration crafted this legislation, as the historian
Keith Olson surmised, on the principle that “the economy and not the vet-
eran needed adjusting.”® Roosevelt and his aides had no interest in just giv-
ing soldiers a reward for services rendered. Fears of another Bonus March
made that idea unpalatable. Mustering-out pay went against the very vision
of improved, sustained, permanent social welfare and economic security for
everyone, not just special classes of citizens (like veterans).’® By the mid-
1940s, many erstwhile New Dealers recognized mass higher education was
not only possible but also useful and desirable. Student assistance was thus
a part of intense discussions in and outside of Washington about how the
country might transition to a peacetime economy since colleges might once
again ease pressure on a labor market that desperately needed more skilled
workers.*!

Many doubted most veterans would be interested in education and lead-
ing educators opposed schooling guarantees. Ivy League faculty, including
James Conant, had eventually accepted work-study and certainly had em-
braced federal support for science departments during the war. They had no
interest in welcoming working-class veterans, regardless of race or ethnic-
ity, onto campus. Conant feared “sentimental pressures and financial temp-
tation” might enable “the least capable among the war generation, instead of
the most capable,” to flood “the facilities for advanced education in the United
States.” The University of Chicago president Robert Hutchins shared many
of Conant’s concerns even though he had a reputation as a liberal Democrat.
The famed legal scholar considered the G.I. Bill likely to become “a substi-
tute for the dole or for a national program of public works,” meaning schools
would be “converted into educational hobo jungles.” Cost also concerned the
conservative coalition of congressmen who had used 1943 budget negotia-
tions to destroy New Deal agencies like the NYA. These senators and repre-
sentatives questioned generous educational entitlements, which would come
in the form of actual tuition payments and subsistence allowances, not loans.
Roosevelt aides and allies nevertheless fought for Title II but still assumed
most GIs would prefer home, small-business, and farm loans.*

The administration also faced opposition from long-standing critics who
wanted substantial educational opportunities but insisted that only veterans
be eligible. The conservative American Legion and other veteran organ-
izations envisioned robust programs to help GIs readjust but worried Con-
gress would never pass such guarantees, particularly for schooling. So
legionnaires went to the aging William Randolph Hearst, whose papers stood
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out at the time for their open, strident criticism of the Roosevelt administra-
tion. The publisher spared no expense or editorial-page space on promoting
the legion’s preferred bills. Reporters insisted that returnees had earned these
benefits but spent far less time explaining the particular difference between
the legion’s preferred legislation and the Roosevelt administration’s propos-
als, which differed in the amounts allocated as well as which agency would
oversee the program. The legion, the Hearst papers, and their congressional
allies wanted the Veterans Administration (VA) to oversee it, whereas Roo-
sevelt officials sought to give the FSA oversight. Liberals feared that the
VA’s authority would permanently wall off these social guarantees from the
rest of the citizenry, whereas FSA control might eventually enable veterans’
entitlements to be offered to all Americans, a possibility that fueled the ob-
jections of the legion, the Hearst publishing empire, and their congressional
allies.®

The Roosevelt administration and its allies in Congress lost that fight but
the omnibus legislation preserved liberal Democrats’ preference for creatively
financing higher education. Like work-study, this federal aid directed sup-
port through students, not schools that remained fiercely protective of their
institutional autonomy and academic freedom. This tuition assistance plan
continued to enable liberals to indirectly fund the expansion of schools
willing to accept ordinary Americans. The Roosevelt administration and its
congressional allies considered such institutional growth necessary for ad-
vanced learning, of which many Americans had already proved themselves
capable and desirous. Unlike work-study, veteran students received their sti-
pends directly from the VA but did not pay tuition out of that allowance.
Schools decided whom to admit and billed the VA for veterans’ fees. The max-
imum tuition reimbursement was far higher than most schools charged,
which enabled administrators to raise rates and encouraged them to admit
the ordinary Americans, whom Conant, Hutchins, and other elite academ-
ics insisted did not belong on college campuses. That extra tuition revenue
seemed capable of indirectly underwriting the expansions needed to accom-
modate the small number of applicants that lawmakers, military leaders,
veterans groups, and educators predicted. That growth seemed likely to ready
schools to accept subsequent generations of Americans, whom Roosevelt in-
siders rightly predicted would need and demand more learning.**

Soldiers shocked everyone with their eagerness to enroll as well as their
general disinterest in loans to start farms or small businesses. Access to
such financial products had greatly increased since the 1930s but broad, direct
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support, especially for schooling, remained rare. Soldiers subsequently
clamored to continue their education. Many wanted the opportunity to
study and recognized that schooling guaranteed upward mobility far more
than farming or entrepreneurship did. Congress subsequently had to revise
this legislation within a year, increase the money earmarked for Title II,
and even provide some limited, temporary support to help colleges and uni-
versities expand to meet this unexpected demand.”

Former soldiers still had to fight for these educational benefits. Under-
funded schools needed this help and tended to readily accept veterans, less
so the elite institutions, such as Harvard, the University of Chicago, and Co-
lumbia. Top universities generally admitted those GIs, who would have been
able to get in and afford fees (such as the already wealthy future Rhode Is-
land senator Claiborne Pell). Those institutions still operated under a quota
system but Roosevelt and Truman administration officials did not intervene
even after front-page stories about these restrictive admission policies out-
raged the public, who put pressure on these institutions to end restrictions
that went against the spirit of what the administration had called the all-
American war effort and the dream that many African Americans had of a
double victory against fascism abroad and racism at home. Former soldiers
openly discussed Title II’s limitations with reporters, who published numer-
ous accounts of cramped classrooms and unsanitary dorms. GIs also demand
that VA officials give them their entitlements. Many returnees waited months
for their subsistence checks, even though schools tended to receive tuition
reimbursements on time. Delays receiving even these meager allowances
forced former service personnel to dip into their savings, ask parents for help,
cash in war bonds, take part-time jobs, procure loans, or just drop out of
schools.*

Journalists noted that veterans excelled despite these terrible condi-
tions. Within two years of the bill’s passage, faculty continually and publicly
praised GIs for being eager, capable students. Even Conant admitted in 1946
that soldiers had already proved “the most mature and promising students
Harvard has ever had.” The University of Wisconsin president E. B. Fred
also deemed troops a “stabilizing influence on Wisconsin student life.”
They studied intensely, famously outperforming their younger peers who
had never served. Soldiers’ success sometimes annoyed their civilian class-
mates, including the Stanford students who labeled GIs “Damn Average
Raisers,” or “D.A.R.s.”¥
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Veterans’ successes epitomized how many Roosevelt-era policies often ex-
acerbated, not lessened, inequality over time. Almost 8 million made use of
Title I, with over 2.2 million using it for college. The $14.5 billion spent on
education still only helped 37 percent of eligible veterans, 80 percent of whom
had expected to continue or start additional studies. White males once again
benefited the most, much as they had during the New Deal. Graduates en-
joyed better educational opportunities, had better living standards, and saved
more over the course of their lifetimes than the civilians who did not have
access to these specific learning entitlements or the veterans who could not
take advantage of them. Title II also reified the federal government’s indi-
rect approach to aiding education to avoid political fights, which had disas-
trous consequences. Using tuition as a means to underwrite schooling hid
the way student assistance placed higher education increasingly out of reach
of poor and working-class Americans even as the number of seats available
increased. Colleges’ physical growth in the early postwar years required ad-
mitting more Americans. Schools would not be able to stay open, much less
expand, after veterans’ benefits expired. That $500 tuition maximum had also
encouraged schools to raise rates for everyone, not just the GIs whom the law
had singled out as uniquely deserving of this support. College subsequently
became more expensive for every American after GI benefits expired. Even
though those guarantees fell short of many soldiers’ needs, subsequent gen-
erations of soldiers received far less under the later G.I. Bills over which Con-
gress doggedly fought.?®

A Pathway into, Not out of, Poverty

Civilians did not receive substantial assistance until almost twenty years
later. More Americans had wanted to go to college after World War II but
costs put that dream out of reach. Neither work-study nor the G.I. Bill had
provided the kind of direct support needed to underwrite schools and free
them of their reliance on tuition. After World War II, few legislatures
allocated money for the much-needed expansions, much less to keep fees
down. Some states, most notably New York and Massachusetts, did ex-
periment with student assistance programs, including helping students
and parents secure loans from banks. That method did little to contain
education costs, a key concern of the businesses and philanthropies that
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desperately tried to secure donations for private schools in order to sustain
them without additional revenue from students. The relatively little fund-
ing available through government defense contracts and grants for health
or scientific research hardly helped. That money went to specific projects,
labs, and departments at well-established state and private universities able
to compete for support, but that money could never have paid for an entire
university’s expansion.*

Laggard, conditional support worried the lawmakers who intro-
duced various bills for federally underwriting colleges and universities.
Senators and representatives found educators, including Conant, increas-
ingly amenable, especially since national funding had not compromised
their authority. That aging administrator’s political weight had started to
fade as a new generation of academics started demanding national sup-
port. At the forefront of this vanguard stood the University of California
president Clark Kerr, a former New Deal-era labor economist who fore-
saw a postindustrial America needing “multiversities” that would serve
everyone in an increasingly metropolitan America. Yet congressional ef-
forts to directly underwrite those ambitions generally died over the issue
of supporting private, religious, or segregated schools in the 1950s and
early 1960s.4

Those concerns almost scuttled the 1958 National Defense Education
Act (NDEA). That much-celebrated law only ended up promising limited,
temporary assistance to universities and college students after a year of
fighting between and within Congress, the White House, and the Depart-
ment of Health, Education, and Welfare. Money only went to science, engi-
neering, math, and foreign-language programs with obvious importance
for defense, which could not cover the collegiate growth needed. Student
assistance also went to applicants promising to study something related to
defense. Only graduate students received a grant because, at the last min-
ute, lawmakers balked at offering undergraduates such support and in-
stead created a complicated loan program that gave schools’ discretion over
who received aid and how this supposedly self-perpetuating loan program
was administered. Financial aid officers had tremendous difficulty manag-
ing these ten-year, low-interest loans since federal deferments delayed
how quickly an individual school’s loan fund was replenished to meet
steadily increasing needs and demands, a problem that had plagued 1920s
and 1930s campus loan programs.*!
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The NDEA also did not resolve the fights over federalism, segregation,
and welfare that had roiled Washington since the New Deal’s heyday.
Those same conflicts hamstrung the Kennedy administration’s efforts to
offer genuine assistance to colleges and universities just as the baby boom-
ers began to apply in record numbers. He died before he could sign the
1963 Higher Education Facilities Act, a long-forgotten but important law
that provided five years of money to build higher-education facilities.
This limited legislation represented a breakthrough of sorts because pa-
rochial and denominational institutions could apply for and receive
funds as long as that money did not pay for buildings dedicated to reli-
gious purposes.*?

That law, the G.I. Bill, and work-study nevertheless provided the prece-
dent for the 1965 Higher Education Act. The former Texas National Youth
Administration director LB] promised the HEA would ensure “deeper per-
sonal fulfillment, greater personal productivity, and increased personal re-
ward” because any “high school senior . . . can apply to any college or any
university . . . and not be turned away because his family is poor.” The presi-
dent could offer that guarantee after the 1964 Civil Rights Act’s passage,
which ended concerns about public money going to segregated institutions.
The HEA’s eight titles seemed to offer substantial, general, direct support for
colleges, universities, and their libraries to keep fees down, something a hand-
ful of Democrats had been seeking since the late 1940s. Higher-education
spending did jump from $1.4 billion to $3.7 billion between 1963 and 1966.
Yet lawmakers and White House staffers did not advocate fully funding the
HEA since they had a larger War on Poverty to wage, Great Society to build,
and Vietnam War to fight, costly endeavors at a moment when neither the
White House nor Congress wanted to repeal the business tax cuts passed
under Kennedy. Many experts still deem those mid-1960s educational out-
lays an unprecedented achievement, whereas others consider that increase as
well as much of the rest of Johnson’s domestic record “a mixed story of ini-
tial failure and frustration, of political brilliance and luck, of partial success,
of unintended consequences, and ultimately of being overwhelmed, even in
triumph, by stronger forces.”*?

That analysis captured the long-term consequences of the Johnson ad-
ministration’s and Congress’s enthusiasm for Title IV’s grants, work-study
opportunities, and loans. As in the 1930s and 1940s, those 1960s offerings
arose out of earlier experiments, state innovations, and long-standing ideas.
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For example, the Guaranteed Student Loan Program’s (GSLP) low-interest,
ten-year loans mimicked what some states had started brokering for un-
dergraduates in the 1950s (not what a handful of lenders and colleges had
offered students in the 1920s). Federal officials secured GSLP offerings
from private lenders but gave these credit lines to school financial aid offi-
cers, who could include them in individually tailored financial aid pack-
ages. Students could over the course of their college career receive a mix of
grants, NDEA loans, work-study opportunities, and GSLP advances. The
latter echoed New Deal innovations that used regulated financial products
to both save capitalism and finance social welfare since lawmakers and
White House staffers had designed the GSLP, like the New Deal mortgage
program, to nurture a new financial sector, which lawmakers presumed
would enable the government to cheaply help a lot of schools and under-
graduates.*

The HEA’s indirect loans differed substantially from the Federal Hous-
ing Act’s mortgage program, which had recrafted an industry around that
safe low-interest, long-term financial product. The GSLP epitomized the kind
of risky, speculative financing that had made a federal student-lending pro-
gram unthinkable among Roosevelt insiders in the 1930s. Credit, as in earlier
campus loan programs, only required admission. A borrower did not have
to go through a credit check or prove their likelihood of being able to make
future payments. Loans were small enough to ensure that everyone had to
put some money down for the chance to pursue a college degree that could
not be repossessed.*®

The GSLP also differed in important ways from the NDEA’s small loan
program, which lawmakers started calling direct loans to differentiate them
from the GSLP’s even more indirect offerings. The federal government had
offered 90 percent of the money for an NDEA loan fund that campus per-
sonnel had to set up and administer. Financial aid officers lent a prescribed
amount directly from this slush fund, which borrowers should have helped
replenish with interest within ten years of graduation. Unlike the NDEA, the
GSLP (like the federal mortgage program) offered a real guarantee to lend-
ers. School financial-aid staff had to ensure repayment and wait to see whether
Congress would appropriate additional NDEA funding. In contrast, the
government promised financiers repayment for loans that the government
brokered in order to provide schools in the pool of money for all federal fi-
nancial aid resources. Neither the NDEA nor the HEA guaranteed students
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a loan since college financial aid staff decided what mix of aid, if any, appli-
cants received.*®

Reauthorizing Guarantees for Lenders

Lawmakers, not campus personnel, nurtured and protected the student-
lending industry through the HEA’s periodic reauthorizations. Manda-
tory legislative reconsideration did not feature in some of the New Deal’s
major legislative achievements, including the National Housing, Social
Security, Banking, and Wagner Acts. Such compulsory reviews could be
found throughout a lot of postwar legislation, including many Great Society
laws. Mandatory periodic revisions theoretically gave lawmakers the chance
to expand, change, and reduce social entitlements. In the HEA’s case, law-
makers altered titles, added new programs, ordered studies, added repayment
options, renamed assistance offerings after their colleagues, tinkered with
loan rates, and included initiatives with little connection to higher education
in the 1968, 1972, 1976, 1980, 1986, 1992, 1998, and 2008 reauthorizations.?’

The 1972 changes did the most to nurture a powerful student-loan indus-
try. That reauthorization, like much of the Great Society, has usually been
heralded for expanding opportunities for the many Americans left out of the
New Deal. Title IX, for which Oregon Democratic Congresswoman Edith
Green and Hawaii Democratic Senator Patsy Mink fought, decreed that sex
discrimination would come at the expense of federal financial assistance for
all colleges and universities. That boon for women’s educational advancement
accompanied another form of student aid intended to help the poor: the Ba-
sic Educational Opportunity Grants (BEOGs). Lawmakers have since re-
named that offering after Pell, the Rhode Island senator who promised this
scholarship would give every American the right to an education. At the time,
many presumed this entitlement would disproportionately help minorities,
who had the most need. Yet this program did not prescribe affirmative action
for any one set of undergraduates but merely promised to help any aspiring
poor students who needed a scholarship, which federal officials, not college
financial aid personnel, gave out.*3

Neither Title IX nor Pell Grants ensured college would remain affordable
or accessible. Title IX barred discrimination but did nothing to ensure that
women or their families could pay for school. Similarly, the small Pell grants
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purposefully did not cover the full projected costs of going to college. Low-
income students, like their better-off peers, still needed whatever mix of as-
sistance college administrators offered them. That program also alienated
some lawmakers, including Green, who disliked the idea of a guaranteed fed-
eral handout to students. This former teacher wanted only colleges to deter-
mine who was worthy. She subsequently left the education subcommittee that
she had served on for years in order to join the budget committee, where she
could ensure that Pell Grants never received the full amount earmarked in
the 1972 reauthorization.*

In retrospect, the most important, costly, and deleterious 1972 addition
was the Student Loan Marketing Association (SLMA or Sallie Mae), a
clearinghouse for student-loan debt modeled on the New Deal’s Fannie Mae
but privatized between 1997 and 2004. President Richard Nixon’s advisers
had urged Congress to create this government-sponsored enterprise (GSE)
in order to encourage lenders to participate in the laggard student-loan in-
dustry just as Fannie Mae had coaxed more banks into the mortgage sector.
Few lawmakers raised objections to this idea. They instead spent their time
fighting over Title IX, the BEOG proposal, and busing, a K-12 issue roiling
the country and Congress at the time. The conference committee barely dis-
cussed the SLMA during the lengthy sessions to reconcile the final House and
Senate bills on this legislation, which reflected how commonplace GSEs had
become since the New Deal had borrowed the idea from Progressive Era
reformers.>°

The SLMA, like the FNMA, did much to make student lending profit-
able. The promised rate of return may have been relatively low, but federal
officials guaranteed both the principal and interest on these incredibly
risky financial products, which could then be more easily and profitably sold
like federal-backed mortgages had been for decades. Insuring that part of a
financiers’ portfolio enabled them to offer private student loans, a vital in-
gredient in this financial sector’s explosive growth. These liens came with
no assurance of government repayment and could have interest rates dou-
ble those brokered and guaranteed by the government. Undergraduates
and their parents often found themselves taking out such advances since
the cost of going to college greatly outpaced the maximum allowances for
federal loans and grants. Pell Grants, for example, had covered 46 percent of
college costs in the mid-1970s. A decade later, that small award paid only
about 30 percent. That drop reflected that tuition was rising far faster than
consumer prices. The total cost of going to school rose roughly 45 percent
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in the 1980s, triple the increase in the median amount of disposable income.
The debt incurred through private loans could also be bought and sold
through the SLMA as well as other private clearinghouses. The GSE re-
mained the largest assurer, whose 1983 debut on the stock market raised
$357 million in private capital.!

The Third Rail of U.S. Politics, Education, and Finance

Lawmakers created Sallie Mae just as the costs to attend college began to out-
pace families’ ability to afford these increases. That historic shift reflected
working- and middle-class wage stagnation since the 1970s as well as the
simultaneous, rapid decline in state support for schools. Neither federal re-
search grants nor state expenditures has ever really come back to previous
levels. Voters have instead proved far more supportive of tax cuts than of
funding for critical parts of social welfare, such as health care, basic infra-
structure, and education. By the 1990s, twenty years of steadily rising tu-
ition rates left most students and families expecting to pay a substantial
out-of-pocket amount, work at least part-time, and borrow in order to afford
all college expenses. They really did not have a choice since postsecondary
schooling had already become necessary for entry into or just staying in the
middle class. These trends continued into the new millennium, when cer-
tain experts noted that some young people, particularly women and mi-
norities, found that they could not afford to go to or to skip college.*

Students’ and parents’ growing reliance on loans expanded the financial
aid industry. Financiers added additional costs and spent time lobbying for
both the periodic direct congressional reauthorizations of the HEA and in-
direct modifications, which by 1999 were laid out in an estimated seven thou-
sand sections of federal regulations just pertaining to loans. By 2007, this
industry included a complicated web of campus financial aid officers, law-
makers, legislators, federal policymakers, state officials, and student-loan in-
dustry insiders, whose ranks then included three thousand lenders, thirty
guarantee agencies, seventy loan-servicing companies, several clearing-
houses, and countless consultants who gave advice on how to navigate the
application process.>

Size made reform, let alone abolishment, difficult. For example, Bill
Clinton had hoped to get rid of the guaranteed loan program. Yet a hostile,
Republican-controlled Congress only enabled him to slightly expand the
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small experimental direct loan program first introduced in the 1992 reau-
thorizations that his Republican predecessor had begrudgingly signed into
law. Clinton had a far bigger influence on higher education when he signed
off on the 1997 Taxpayer Relief Act, which finally put into law the kind of
higher-education tax credits and deductions that conservative Republicans
and a handful of Democrats had been publicly championing since the 1950s.
Such credits had already been passed in a handful of southern states but the
federal breaks soon became one of the third rails in U.S. politics, arguably as
untouchable as Social Security.>

That supposed relief represented an affront to the New Deal. The Roose-
velt administration had intended taxes to provide the revenue for social-
welfare initiatives that benefited individual citizens and the country as a
whole. But experts estimated that the 1994 write-offs would result in a $9 billion
reduction in revenue, little of which colleges and universities could easily
expect to recoup. Specialists also warned that these deductions would not
ease alumni’s financial burdens, since (as with the deduction for mortgage
interest) they disproportionately gave the biggest breaks to the wealthiest
Americans who could already afford to send their children to pricey exclu-
sive schools.>

Those deductions survived the GSLP’s sudden, dramatic 2010 end. Dur-
ing the early months of the Obama administration, financial aid lobbyists
struggled to marshal their formidable resources and defend indirect lending
as they had when Clinton had fought for the direct loan program in the early
1990s. Toward the end of congressional fights over the passing and enacting
of the Affordable Care Act (Obamacare), lawmakers included a provision in
a hotly contested budget agreement that cut out the banking middlemen who
stood between the Department of Education and the millions of students en-
rolled in American colleges and universities. President Barack Obama, who
had only recently paid off his student loans, subsequently proclaimed “two
major victories in one week” when he signed oft on the Health Care and Edu-
cation Reconciliation Act. The first was, of course, health care. The second
was the end of the once revered Guaranteed Loan Program that LBJ had
signed into law, which Obama called “a sweetheart deal in federal law that
essentially gave billions of dollars to banks.” That victory was still pyrrhic.
Enrollees and their families still needed direct federal loans and possibly pri-
vate loans to afford college. Debtors would also have to repay what they
owed on indirect liens.*®
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Americans could not expect much more during the Great Recession.
Social welfare assurances had long come in the form of insurance products,
financial schemes, and tax breaks that overwhelmingly benefited finan-
ciers. Residents needed far more since that catastrophe outscaled all other
downturns in U.S. history, save for the Great Depression. The more recent
calamity also occurred at a moment when the wealth gap matched Gilded
Age inequality, the era when middle-class and some working-class Americans
could really only find assistance in complicated fiscal offerings to mitigate
risk. A century later, the real legacy of the New Deal hence seems to be offer-
ing more Americans access to complicated provisions to finance basic social
needs like housing, health, and education. In the long run, the Roosevelt
administration subsequently seems to have ensured that these public neces-
sities remained largely private luxuries.



CHAPTER 7

The Shackles of the Past

Constitutional Property Tax Limitations
and the Fall of the New Deal Order

Isaac William Martin

On April 26, 1979, George Hardy, the president of the Service Employees In-
ternational Union, wrote a letter to his fellow union presidents to warn them
of a new threat. “The right wing is spending millions of dollars this year to
organize American workers—including our members—to support their po-
litical aims. For the first time in our history, they are succeeding,” he wrote.
“Conservative organizations supporting Proposition 13 initiatives have cap-
tured the attention of the nation by presenting a unified national voice
calling for tax relief for the everyday taxpayer.”

Hardy was right to sound the alarm. The 1978 ballot initiative called Prop-
osition 13 had amended the California state constitution and imposed a
new, and permanent, condition of austerity. Local governments could no lon-
ger levy property tax rates in excess of 1 percent. Revenues from real estate
taxes could no longer grow with the California real estate market. State leg-
islators could no longer approve new taxes by a simple majority. In one blow,
the amendment ended the era of easy finance that had enabled decades of
progressive innovation in California’s public sector in the postwar decades.

Worst of all, from the perspective of Hardy and other labor leaders, was
that Proposition 13 appeared to symbolize the fracturing of the New Deal
coalition. Proposition 13 was approved by 65 percent of the state’s voters. Even
before the polls were closed, legislators in other states had begun to copy the
language of Proposition 13, in hopes of claiming credit for a populist tax cut
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of their own. National polls showed that a majority of Americans favored “a
measure similar to Proposition 13.” Within weeks, talk of Proposition 13, and
the new mood of austerity that it was thought to symbolize, came to domi-
nate congressional debates over taxing and spending on programs from
transportation to welfare.?

Previous scholarship has explained the success of Proposition 13 by point-
ing out how it exploited long-standing weaknesses of the New Deal order.
As characterized by Steve Fraser and Gary Gerstle, this “order” was more
than an electoral alignment; it was also a set of policies and institutional ar-
rangements that supported that alignment. The fundamental political and
institutional settlement of the New Deal order combined rising wages, mod-
est public social provision, the promise of home ownership, and macroeco-
nomic stabilization through government-subsidized housing finance. This
combination had provided many working-class Americans with economic
security—but it had also made them acutely sensitive to property taxes, and
had encouraged them to develop loyalties to a particular suburb rather than
to a class or a workplace. The two-tiered structure of the New Deal welfare
state had locked in support for federal old-age pensions while ensuring that
state and local public finance was linked to welfare programs that were com-
paratively stigmatized and unpopular. It was these deep structural flaws in
the New Deal order that made a state and local property tax crisis into a po-
litical crisis for organized labor and its liberal Democratic allies.?

But why was the crisis resolved by a constitutional amendment that
limited the taxation of property? There was nothing about the tensions in the
New Deal order that made this outcome inevitable or even particularly likely.
Until the California primary election of 1978, homeowners’ grievances about
property taxes could be, and often were, yoked to campaigns for progressive
tax reform. Working class resentment of rising property taxes helped propel
the populist Dennis Kucinich into the mayoralty of Cleveland in 1977. It pro-
vided fuel for new populist community organizing projects from the Asso-
ciation of Community Organizations for Reform Now (ACORN) in Little
Rock to Massachusetts Fair Share in Boston. For most of the 1970s, a loose
coalition of progressive labor unions and former civil rights and welfare rights
organizers competed successfully for leadership of the property tax revolt.
They demanded tax relief for low-income homeowners and increased taxa-
tion of business and the rich.*

To explain how this populist rebellion became a force for permanent aus-
terity, we need to understand the intellectual roots of Proposition 13 itself. It
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was not until this policy was ratified by California voters in 1978 that the
promise of economic security for working-class homeowners came to be
bound up with a policy regime that imposed austerity on the public sector.
We have learned a great deal in recent years about the intellectual founda-
tions of the broad assault on the public sector. Intellectual historians such as
Nancy MacLean and Angus Burgin have illuminated the conservative tradi-
tions that survived alongside the New Deal order and informed the political
visions of its opponents. But the intellectual genealogy of Proposition 13 had
less to do with the airy visions of neoliberals, and the think tanks and aca-
demic centers that supported them, than with the history of practical strate-
gies by which a changing constellation of interest groups sought to limit the
property tax. At the time that California voters cast their ballots for Propo-
sition 13, the tradition of property tax limitation already stretched back a
century, and the links in this chain were forged in a series of improved re-
sponses to property tax crises.’

The First Constitutional Property Tax Limitation

The roots of Proposition 13 can be traced to an antidemocratic counterrevo-
lution. The first people to draft a constitutional limitation on the local prop-
erty tax were delegates to the Alabama constitutional convention of 1875.
They sought to protect white supremacy by depriving the fledgling multira-
cial democracy of its power to tax.

Reconstruction had precipitated a property tax crisis throughout the for-
mer Confederacy. Financing economic reconstruction was expensive. The
defeated states issued bonds for railroad development backed by property
taxes, and they assumed new responsibilities for the education of the formerly
enslaved labor force. The war, however, had left them with a diminished tax
base from which to raise the revenues to meet these expenditures. Not only
had the war destroyed the value of some taxable lands and luxury goods, but
much of the taxable wealth of the antebellum South had consisted of enslaved
people. Emancipation shifted the tax burden from owners of slaves to owners
of land. Some white smallholders who had never owned slaves faced steep
tax increases. Some of them, particularly in the hill country of North Alabama,
had little cash income with which to pay their taxes.®

The crisis came to a head in the election of 1874. The financial crisis of
September 1873, and the ensuing depression, discredited radical Republican
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rule in the eyes of many voters and exacerbated intraparty conflicts between
freed black voters and upcountry whites. Democrats swept the elections in
1874 after a campaign of intimidation and violence in which organized ter-
rorists suppressed black turnout by burning crops, homes, and ballots, leav-
ing at least nine people dead. Many black leaders in and outside of the
Alabama legislature appealed to Congress for federal military intervention,
but Congress adjourned in March 1875 without action; the Alabama Demo-
cratic Party then moved to consolidate its rule by calling a constitutional con-
vention with delegates apportioned in a manner that favored sparsely
populated, majority white counties. In the words of the Democratic state rep-
resentative Thomas H. Price, the purpose of a convention was to “put a rea-
sonable limit on taxation, make it impossible to increase the public debt, [and]
put it out of reach of counties to tax the people out of house and home.””

Putting a limit on taxation was the first order of business when the con-
vention met in September 1875. The president of the convention, Leroy Pope
Walker, urged tax limitation as a substitute for suffrage restriction. Walker
had voted for secession, and he had served as secretary of war in the Con-
federacy. But in 1875, with the Fifteenth Amendment newly ratified, federal
troops still stationed in Louisiana, and the restoration of military rule a live
possibility, he urged his fellow delegates to accept universal manhood suf-
frage as a fait accompli, even if they did not embrace it as a principle. “Let us
recognize this fact with broad significance,” he told the assembled delegates,
“and incorporate into the Constitution the National spirit and the National
law of the perfect political and civil equality of all men, of whatever race, color,
or previous condition.” Political and civil equality, but not economic or so-
cial equality: the task for the convention, as he saw it, was to limit the dam-
age that freedmen could do with the franchise—by limiting the power of their
elected governments to tax. “An eminent statesman has said, “The power to
tax is the power to destroy,” Walker advised the delegates, paraphrasing Chief
Justice John Marshall’s opinion in McCulloch v. Maryland. “Governments
should provide against possibilities, as possibilities often become facts. Limit,
therefore, the legislative power of taxation; and yet so impose this limitation
as to shield from suspicion the honor and credit of the state.”®

Walker’s dual charge to the delegates—limit the power to tax, but don’t
hurt the state’s credit—corresponded to the delicate political situation of the
Alabama Democratic Party. Some agrarian delegates from the northern part
of the state argued for repudiation of the state’s railroad debts. Walker, along
with Governor George Houston and other “Bourbon” party leaders, agreed
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that the total debt was unpayable, but thought that repudiation would hurt
the state’s industrial development. They argued for adjustment rather than
repudiation. The governor hoped to persuade bondholders to accept a haircut
in exchange for a credible repayment plan, and thereby to preserve the
state’s credit so that it could borrow again. Writing a low tax rate into the con-
stitution could strengthen the state’s bargaining position, by demonstrating
its determination to keep taxes low—but only if the rate was not so low as
to foreclose all possibility of repayment. The optimal tax rate to solve this
bargaining problem was anyone’s guess.’

It was this peculiar political situation that accounted for the unprece-
dented and essentially quantitative nature of the constitutional exercise. Ex-
isting models for constitutional limits on the power to tax were useless. The
federal Constitution limited the qualitative choice of tax instruments—“no
capitation, or other direct, tax shall be laid, unless in proportion to the cen-
sus or enumeration herein before directed to be taken”—but its only quanti-
tative limitation was a dead letter that was irrelevant to the problem at hand,
namely a cap on slave import duties expressed in dollars per capita (“not ex-
ceeding ten dollars for each person”). The Confederate Constitution of 1861
had merely copied the relevant sections of the federal Constitution. No state
constitution had ever imposed a maximum percentage tax rate; indeed, Lou-
isiana voters had only the previous year amended their constitution to es-
tablish a minimum state property tax rate in order to secure a favorable
interest rate on state bonds. Alabama delegates had the unprecedented task
of solving an imponderable political equation to yield a definite number."

They ultimately solved the problem by a simple application of the avail-
ability heuristic. After some debate, the delegates agreed that the maximum
rate of tax should be three-fourths of 1 percent, the statutory tax rate already
in effect. The specific numerical parameter did not derive from any high
principle or draw on any careful analysis of the debt problem. It merely re-
sponded to a temporary crisis by freezing the current tax rate in amber so
that future legislative majorities could not increase it."

The constitution of 1875 also imposed limitations on local property tax
rates, and those limitations, too, simply codified existing legislative practice.
The Alabama legislature regularly authorized property tax rates for particu-
lar cities and counties. The delegates merely generalized this principle, adopt-
ing the rules that “no county in this State shall be authorized to levy a larger
rate of taxation, in any one year, on the value of the taxable property therein,
than one-half of one per centum” and that “no city, town, or other municipal
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corporation . . . shall levy or collect a larger rate of taxation, in any one year
on the property thereof, than one-half of one percentum of the value of such
property, as assessed for State taxation during the preceeding year,” with
allowances for additional millage to pay off existing debts of county and mu-
nicipal governments. These rules were not designed to limit local decision-
making bodies. If delegates had sought to limit the behavior of city council
members or county commissioners they might have accomplished that pur-
pose by statute. A constitutional provision was only necessary to constrain
the actions of future state legislative majorities."

In short, constitutional property tax limitation was invented as way to
lock in the policies of a fragile legislative majority, itself of questionable demo-
cratic legitimacy, whose members feared that future majorities might at-
tempt to overturn those policies. The Democratic Party campaigned for
ratification of the new document with explicit appeals to protect white su-
premacy against the “Jacobin Republicans” who wrote the previous consti-
tution of 1868. “Who made the present constitution?” the Montgomery
Adbvertiser asked rhetorically, and answered: “Corn field Negroes, corrupt car-
petbaggers and United States soldiers. Vote for the new one, made by your
own representatives.” The Republicans, for their part, denounced the new
constitution as fiscally unsustainable, and accused it of choking off resources
to public schools. The partisan and racial basis of the conflict was clear to
everyone involved. Four Black Belt counties voted against ratification. The
rest of the state voted for it. In 1901, when the state was convulsed by the de-
bate over another constitutional convention, the Advertiser explained to its
readers that the main purpose of the 1875 constitution had been to “fix things
so the Republicans could do little harm if they should return to power.”

The new constitution fixed things perhaps too firmly. Before long even
many Bourbon Democrats began to chafe at the state’s constitutional prop-
erty tax limitations. Businessmen complained that the state’s constitutional
tax limitations held back infrastructural improvements and forced munici-
pal governments to borrow at unfavorable rates. The state’s schools com-
plained that the limitations impaired the availability and quality of public
education. Cities regularly petitioned the legislature for constitutional amend-
ments to relieve localities from the strictures of the property tax limitation.
When a convention was finally called for 1901, a coalition of Alabama cities
petitioned the delegates to repeal the property tax limitation altogether. The
delegates declined. Property tax limitation was too popular with the state’s
white farmers, and the threat of repeal was alarming to landowners who
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thought they might thereby lose an important guarantee of their economic
security. Alabama “incorporated no new ideas on taxation in the Constitu-
tion of 1901”—which would remain the state’s constitution for the rest of the
twentieth century and into the twenty-first. The property tax limitations of
1875, in short, have remained stuck in the Constitution of Alabama. But they
have not remained only there."

How Property Tax Limitation Became a Thing

Leroy Pope Walker, in his address to the Alabama constitutional convention
of 1875, described the ideal constitution as an organic whole, which he con-
trasted to the “unseemly mosaic, composed of shreds and patches gathered
here and there, incongruous in design, inharmonious in action” that was
the Alabama Constitution of 1868. In his romantic constitutional theory, the
property tax limitation was part of this organic unity and inseparable from
the whole. But constitutions abstract. Their power to bind the future conduct
of government comes from their articulation of general principles purified
of the particulars that belong to the immediate context of their drafting. Con-
stitutions thereby become machines for standardization of political action.
Once translated into the abstract language of constitutionalism, an expedient
decision undertaken to solve an idiosyncratic problem becomes an abstract
policy device that can be copied and applied in circumstances far removed
from its immediate origins. So it was with constitutional property tax limi-
tation. The Alabama delegates of 1875, by writing maximum property tax
rates into their constitution, not only bound future Alabama legislators but
also invented a device that could be taken out of its originating context and
used to bind state and local legislators in other times and places: constitu-
tional property tax limitation."®

It did not take long for others to adopt it. The first were Redeemers in
other southern states. Texas Democrats wrote limitations on local property
tax rates into their constitution in 1876. Arkansas, Georgia, and Louisiana
followed suit, as did the border states of Missouri, Kentucky, and West
Virginia. Property tax limitation spread through these states as part of a wave
of reactionary constitution writing that, in the words of Eric Foner, aimed to
“dismantl[e] the Reconstruction state, reducle] the political power of blacks,
and reshapl[e] the South’s legal system in the interests of labor control and
racial subordination.” From there, property tax limitation spread to the West,
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for no better reason than that several new western states held their first con-
stitutional conventions in the 1880s and 1890s, and the delegates copied parts
of other constitutions that sounded good. Constitutional conventions in states
such as Utah, Wyoming, and North and South Dakota copied southern states’
property tax limitations into their founding documents. By the end of the
century, eighteen states, almost all of them in the South or the mountain
West, had adoped constitutions that imposed at least some quantitative lim-
itation on the rate of state or local property taxes.!s

Constitutional property tax limitation proved to be a multipurpose tool.
In the early twentieth century, some Progressives in the northeast and mid-
west discovered new uses for constitutional tax limitation as part of a gen-
eral package of property tax reforms intended to rationalize state and local
taxation. In practice, the assessment of property values for tax purposes of-
ten permitted local officials enormous discretion, and favorable assessments
could be a valuable political currency. Some civic reformers hoped that leg-
islation to limit property tax rates would curb corruption and disempower
the political machines. If revenue-seeking local governments could not in-
crease property tax rates, then they might have to increase their property
assessments up to the legal standard—and thereby give up on favoritism.
Other civic reformers saw property tax limitation as an indirect way to
ensure economy in government.”

But it was not until another property tax crisis that constitutional prop-
erty tax limitations began to spread rapidly. The Great Depression provoked
a revenue crisis for state and local governments: while property values
plunged, the expense of state and local government did not. State and local
officials struggled to collect property taxes from income-constrained prop-
erty owners who were being taxed at historically high rates on assessed val-
ues that had not been adjusted adequately for worsening market conditions.
Homeowners and apartment owners in several big cities threatened property
tax strikes in 1932 and 1933. City managers described “hysterical attacks on
government” by “local chambers of commerce, real estate board[s], taxpay-
ers organizations, city club[s], and other organizations” that demanded prop-
erty tax limitations and reduced spending. Farmers and bankers joined in.
So did mortgage lenders, who discovered a sudden new interest in property
tax limitation when they took possession of foreclosed properties and became
liable for paying the taxes on them. The National Association of Real Estate
Boards (NAREB) actively encouraged the campaign for property tax limi-
tations by disseminating arguments and model legislation. “It must not be
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supposed that the proponents of tax limitation put forward such a measure
as something ultimate, to be retained always,” explained NAREB’s secretary,
Herbert Nelson. “We advance it only as a method which meets, ultimately, an
urgent present need.”’®

Property tax limitation spread because it met many urgent needs. Inter-
est groups campaigned successfully for new constitutional limitations on lo-
cal property taxation in Ohio, Michigan, West Virginia, and Oklahoma. In
California, after a grassroots initiative campaign for property tax relief failed
at the ballot box, voters approved a compromise amendment to the state con-
stitution that limited annual growth of city, county, and school district ex-
penditures to grow no faster than 5 percent per year—an expedient designed
to limit the growth of property taxes.!” Tax experts who studied the “prop-
erty tax limitation movement” of the 1930s were struck, often unfavorably,
by the sheer variety of problems that constitutional property tax limitation
was purported to solve. Advocates argued for property tax limitations to im-
prove property values, restrain public expenditures, force state and local
governments to broaden the tax base, and combat creeping socialism. The
advocates of tax limitation reminded the economist Jens Jensen of the par-
able of the blind men and the elephant: they mistook it for a whip, an awl, a
crowbar, a cloth, or a wall, depending on which part of the animal they
touched; everyone agreed it was a tool, but a tool for what? The Princeton
economist Harley Lutz dismissed the movement as an incoherent jumble of
“diverse, illogical motives.” An expert committee convened by the National
Tax Association to evaluate property tax limitations titled the opening sec-
tion of its report “A Movement of Mixed Purposes,” and concluded wryly at
the end of three years’ study that the committee members were not in a
position judge whether property tax limitations accomplished their intended
purpose, because they could not tell what that purpose was: “Advocates of
property tax limitation are apparently not agreed on the choice of emphasis
as to the most important end to be achieved by the movement.”?°

These economists, despite their unanimous condemnation of constitu-
tional property tax limitation, may have contributed to its spread by reifying
it as a discrete policy tool. The progressive critics of constitutional tax limi-
tation did not think of constitutions as organic wholes. Jensen ridiculed con-
stitutional tax limitation as “an elephant of a new species . . . escaped from
some menagerie of Untried Taxation Devices, into the green pastures of
Ohio”; but ridiculous or not, it was an animal that stood on its own, and might
wander from one pasture to another. Harley Lutz called it a “crude, unscientific
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device,” but thereby conceded that it was a device, severable from the consti-
tutions in which it was embedded. The proliferation of commentaries by ex-
perts like Lutz and Jensen—classifying types of constitutional property tax
limitation, evaluating them, arraying them in tables, and debating their
merits—all contributed to codifying the idea that constitutional property tax
limitation was in fact a discrete and transposable object. It was a provision
that could be cut from one constitution and pasted into the next, like a stan-
dardized part that could be lifted out of one machine and fit into another,
there to accomplish a different purpose.?!

Species of Property Tax Limitation

The property tax limitation movement of the Depression years left the legal
landscape littered with constitutional tax limitations that would be rediscov-
ered when the next property tax crisis came. It was decades in coming.
World War II further increased the fiscal reach of the federal government,
and for a time the combination of rising living standards and a new influx of
federal funds relieved the pressure on the local property tax. But the New
Deal had already laid the groundwork for the next crisis. The bargain that
brought prosperity to working class Americans also made millions of work-
ers into first-time homeowners who were newly sensitive to property taxes.
The New Deal also popularized a language of rights that would come to be
wielded against local government. The rising cost of schooling and other lo-
cal government services in the postwar era exacerbated conflict over prop-
erty taxation in the courts. By the mid-1960s, the combination of a rights
revolution in the judiciary and a technological revolution in public adminis-
tration were forcing local governments to rationalize the assessment of prop-
erty. Computer-assisted mass appraisals replaced the whim of the assessor
and its attendant potential for abuse; but they also increased the speed and
accuracy with which real estate price increases turned into tax increases.
Housing inflation drove up residential taxes, and long-term residents in many
urban and suburban markets began to fear that rising tax bills could drive
them out of their homes.?

The crisis came early to California, and policymakers and activists in that
state turned to many different sources for policy ideas that might address the
crisis. Liberals allied with organized labor generally argued for progressive
tax reforms that would shift the burden from working-class homeowners onto
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business property and high-income individuals. Conservatives picked up and
repurposed property tax limitations that had been devised in crises past, and
drew on a century of experience to propose new constitutional limits on the
taxation of wealth.

One strategy, devised by the Los Angeles county assessor Philip Watson,
was modeled directly on the property tax limitations of the Depression era.
Watson was an avid student of fiscal history who read deeply in the econom-
ics and law of the property tax. Watson collected boxes of material on the
Depression-era campaign against the property tax in California, and con-
sulted this history in drafting his first proposal for a new property tax rate
limitation. His first attempt was a constitutional amendment to ensure that
“the total ad valorem tax burden imposed in any tax year on all property in
the State . . . shall not exceed one percent of market value to provide for the
total cost of property related services,” with an additional allowance for debt
service. Following his Depression-era forebears, he recruited the backing of
the California Real Estate Association. His proposal was opposed by the
state’s education lobby (schools objected to the exclusion of education from
the definition of “property related services”), and voters rejected it roundly
in 1968. His second effort, drafted after consulting with schools and a wider
range of business interests, allowed for a more generous limitation: “The prop-
erty tax shall be limited to 1.75% of market value for all purposes.” It then
added a long list of detailed instructions on how this total percentage was to
be apportioned to cities, counties, and other local agencies. The resulting
complexity may have hurt it at the ballot box. The provision applying to most
school districts, for example, read as follows: “The tax levied by or on behalf
of all intra-county taxing agencies, the boundaries of which are wholly within
one county, or one city and county, shall not exceed in the aggregate FIFTY
CENTS ($0.50) per ONE HUNDRED DOLLARS ($100) of assessed valua-
tion of taxable property within each such county, or city and county.” There
were similar sections describing limits for inter-county taxing agencies,
alongside detailed instructions for the number of “DOLLARS per ONE
HUNDRED DOLLARS” that could be levied by a city, a county, or a con-
solidated city and county. Voters rejected it by a two to one margin.?®

Another strategy, pursued by California’s governor Ronald Reagan, had
intellectual roots in neoliberal economics, and in particular in the Virginia
School of political economy championed by James Buchanan. In the spring
of 1972, Reagan convened a small group of advisers to draft a new proposal
for a constitutional amendment that would restrain the growth of state and
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local government. The chair, Lewis Uhler, was a former John Birch Society
activist who shared Reagan’s mistrust of the welfare state. He managed to re-
cruit a veritable Who’s Who of neoliberal economists to the campaign advi-
sory board, including Buchanan alongside the other future Nobel Memorial
Prize winners Milton Friedman and Armen Alchian. The committee assumed
a theory of government as a revenue-hungry Leviathan staffed by crafty,
revenue-maximizing bureaucrats.?* After months of deliberation, it produced
a comprehensive plan that was designed to leave those bureaucrats no wig-
gle room at all. There were pages of dense definitions and equations (“the State
Tax Revenue Limit,” for example, to be derived from the “State Tax Revenue
Limit Income Quotient” and the “State Tax Revenue Limit Population-
Inflation Quotient,” each of which had a formula of its own). They included
a section with instructions for the proper computation of inflation rates—
and then authorized an independent state commission to do the computa-
tion, presumably because existing state agencies could not be trusted even to
do arithmetic when their budgets were on the line. The drafters plainly sought
to minimize flexibility in interpretation and implementation. In the process
they produced a constitutional amendment that read like exactly what it was,
a document produced by a committee of economists.?

This was a losing strategy. These men were ideologues, not campaigners,
and they lacked a feel for the politics of the property tax. Their amendment
included property tax limitation almost as an afterthought, and with much
less attention to detail than they devoted even to the computation of infla-
tion rates. The property tax rate for each local government was to be limited
to the rate levied in fiscal 1972 or 1973, whichever was higher, with a subse-
quent adjustment of some kind “to reflect cost variations due to cost-of-living
or population changes not offset by assessed valuation changes or to allow
for other special circumstances creating hardship for individual Local Enti-
ties.” The precise adjustment formula and the precise definition of special cir-
cumstances and hardship were left to the state legislature—perhaps even,
incredibly enough, to the Local Entities themselves. Democrats argued quite
plausibly that it would not actually limit property taxes at all. Voters rejected
this measure, called Proposition 1, by a vote of 54 to 46.%

Howard Jarvis devised a winning strategy for property tax limitation by
taking yet a third approach: he stuck with the idea of a constitutional limit
on the property tax, but radicalized the Depression-era precedent into a
limitation on the growth not only of the aggregate local tax levy, but also of
the tax bill of every individual property owner. Discovering the proximate
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intellectual sources of this strategy is not easy. Jarvis left few records and told
many fables. He was not very knowledgeable about—or, apparently, very in-
terested in—the details of state and local tax policy. Watson, who often de-
bated him, complained that Jarvis sometimes misremembered, or simply
misrepresented, the tax policies of other states, in order to invent precedents
for his own ideas. Jarvis later claimed to have been involved in Depression-
era state tax reform efforts in Utah, but he seems to have been lying. It is,
indeed, easiest to say what his sources were not. They were not the neoliberal
economists in the orbit around Ronald Reagan: Jarvis dismissed Reagan’s
Proposition 1 as an unintelligible policy—“you had to be a genius to figure
out whether a yes vote or a no vote was a vote to reduce taxes,” he said. Nor
were they the historical researches of Philip Watson: although Jarvis copied
the general idea of tax limitation from Watson, he deliberately ignored Wat-
son’s advice on just about every matter of detail. In early 1977, the two men
met with an activist named Paul Gann to work out the legislative language
of a new property tax limitation proposal. But when Watson, his health fail-
ing and his office under investigation, backed out of the campaign, Jarvis
and Gann threw out his draft and penciled a new one that became Proposi-
tion 13.%7

It was short but effective. In contrast to previous property tax limitation
measures, which had presented the voters with pages of dense prose filled
with fine conceptual distinctions and detailed schedules of tax rates and ad-
justment factors, Jarvis and Gann were brief, vague, and ungrammatical:
“The maximum amount of any ad valorem tax on real property shall not ex-
ceed One percent (1%) of the full cash value of such property. The one
percent (1%) tax to be collected by the counties and apportioned according
to law to the districts within the counties.” They allowed an exception to the
1 percent cap for servicing previously incurred debts, permitted the state leg-
islature to increase other tax revenues upon two-thirds majority of each leg-
islative house, and permitted local governments to impose “special taxes” if
and only if two-thirds of their voters approved. The whole proposal was con-
tained in ten short sentences.?®

There was one additional, wholly original provision: a freeze on assessed
values. The Jarvis—Gann proposal defined “full cash value” as the value that
had been assessed for tax purposes in 1975, henceforth to be updated only
upon change of ownership, and otherwise adjusted upward by not more than
2 percent per year. This assessment limitation effectively froze the distribu-
tion of property taxes in place. All of the other parts of Proposition 13, from
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the rate limitation, the exception for debt service, to the use of legislative su-
permajorities to constrain tax increases, had precedent in the tradition of
constitutional property tax limitation. But the assessment freeze had no
precedent.”

The assessment limitation may have been a wholly improvised response
to a temporary emergency. At the time that Jarvis and Gann drafted their
amendment, assessed values in Los Angeles County were increasing rapidly,
in some cases doubling or tripling within a single year. Watson was of the
opinion that limiting the growth of assessments was terrible policy, but he
was not surprised when voters approved Proposition 13. Under the circum-
stances, he later said, “anything that got on the ballot would have won.”*

The Shackles of the Past

Something else was on the ballot—a labor-backed alternative to Proposition
13 that might indeed have won but for a stroke of bad timing. In the spring
of 1978, while Jarvis and Gann were campaigning for their constitutional
property tax limitation, the California Federation of Labor and a broad co-
alition of its Democratic allies were campaigning for a more progressive al-
ternative. Proposition 8 would have expanded property tax relief for
low-income senior citizens, lowered the tax rate on residential property,
limited the revenues of local government, and reduced homeowners’ prop-
erty taxes by 30 percent. In April, it was polling neck and neck with Proposi-
tion 13. On May 16, Watson’s successor in the Los Angeles County assessor’s
office released new assessments that showed the average home had doubled
in value—and the average homeowner would face double the taxes. The
nightly news filled with stories of Los Angeles homeowners who said they
would have to take second jobs or sell their homes to pay their property taxes.
By the end of May, polls showed a decisive lead for Proposition 13.*!

The victory of Proposition 13 was not the inevitable result of deep frac-
tures in the New Deal order. This constitutional amendment was one among
many competing solutions to the property tax crisis, and its eventual triumph
over the alternatives was accidental. Once it was written into the state con-
stitution, however, this policy became difficult to dislodge. Constitutional
property tax limitation created a new coalition where none had existed be-
fore. Homeowners now reckoned with fixed tax rates and low property as-
sessments in perpetuity. As California real estate continued to increase in
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value in the decades after 1978, the gap between the property taxes that Cal-
ifornians paid and the property taxes that they would have owed if they were
taxed on the market values of their homes grew wider and wider. The im-
plied tax break was especially valuable to low-income homeowners. Polls
taken on the thirtieth anniversary of Proposition 13 showed it was more
popular even than when it had passed, and most popular of all among elderly
homeowners who were being taxed on market values that were decades out
of date. In a perverse parody of the New Deal bargain, a vested interest in
retirement security now bound working-class homeowners to a policy regime
that imposed permanent austerity on the public sector.??

Understanding how this bargain was made requires us to understand the
genealogy of the policy that made it. The drafters of Proposition 13 did not
deduce property tax limitation from an economic or political theory. They
improvised it to meet an urgent political crisis. But in doing so, they borrowed
elements of other public policies, themselves abstracted from other urgent
crises and archived for future use by earlier practitioners of the practical arts
of constitution writing and constitutional interpretation. Their political
imaginations were bound by, and often bounded within, the tradition of con-
stitutional property tax limitation.

Some of the most celebrated theorists of neoliberalism offered theoreti-
cal justifications of Proposition 13 after the fact that characterized it as a blow
for liberty. Milton Friedman welcomed it as a sign of growing popular dis-
taste for government and a preference for the freedoms of the market. James
Buchanan and his coauthor Geoffrey Brennan proposed a new theory that
justified constitutional limitations on the power to tax as devices for precom-
mitment. “Constitutional commitments or constraints become means by
which members of a polity can incorporate long-term considerations into
current-period decisions,” they explained in their 1985 text, The Reason of
Rules. We should agree to constitutional limitations on taxation, in other
words, because we would rationally prefer fiscal restraint, but we know that
we cannot resist immediate gratification at the public expense. “Ulysses has
himself bound to the mast of his ship as it approaches the sirens’ shore,” they
wrote. “He recognizes his weakness of will; he does not trust his ability to
resist temptation, and he knows that if he succumbs, the larger purpose of
the voyage will be undermined.”*

The allegory was inapt. In Homer’s telling, Ulysses bound only himself,
and left his oarmen free, trusting that they would guide him past the sirens and
untie him when the danger was past. But the authors of constitutional prop-
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erty tax limitations were, from the beginning, interested in shackling other
people. They ruled certain tax decisions outside the bounds of the ordinary
political process, turned fine quantitative distinctions into absolute prohibi-
tions, and replaced majority rule with a minority veto, all because, unlike
Ulysses, they trusted themselves and mistrusted the majority. Voters ap-
proved permanent constitutional limitations on the property tax when these
were presented to them as the way to address temporary emergencies. But
when the sirens were past, there was no one left free to unbind them from
the mast.



CHAPTER 8

The Koch Network

Property Supremacist Ideology and Politics
in the Twenty-First Century

Nancy Maclean

President Barack Obama’s team had barely begun to settle in to their new
offices when the ground began to heave beneath them. After an exhilarating
inauguration that inspired viewers worldwide, Obama and his staff got to
work on plans to save an economy hit by the worst financial crisis since the
Great Depression. Just four weeks in, though, on February 19, 2009, the CNBC
financial analyst Rick Santelli railed on camera against the president’s plan
to assist struggling homeowners who had been sold subprime mortgages by
the banks. “Government is rewarding bad behavior!” he fumed. There should
be no subsidies for “the losers’ mortgages.” Santelli summoned “capitalists”
to his home city for a “Chicago Tea Party” protest. Right-wing media pounced
on the call, spreading it far and wide with their hosts’ embellishments. The
dazed new denizens of the White House watched as their stimulus plan, the
American Recovery and Reinvestment Act, criticized as far too modest by
the leading economist and columnist Paul Krugman, among others, was re-
branded as a “porkulus” fest by fast-multiplying local groups that claimed the
Tea Party mantle. By April 15, Tax Day, some 850 communities had seen lo-
cal Tea Party gatherings, given outsized coverage from Fox News and other
right-wing media outlets.!

Seizing their name from the tax revolt in Boston Harbor that had helped
launch the American Revolution, the Tea Party groups branded the president
a “socialist.” The label seemed kooky to Obama and most of the electorate,
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but it accorded with the Mont Pelerin Society founders” definition that any-
one who relied on government to achieve social justice was a socialist (in time,
the Americans came to include public education, the post office, national
parks and just about anything beyond armies, courts, and police). “Libertar-
ians led the way for the tea party,” boasted a Cato Institute publication. They
were “more than twice as ‘angry’ with the Republican Party” as other con-
servatives going into the election, and that rage fed the challenge to Obama.
“The tea party is united on economic issues,” Cato’s polling data showed, if
“split on the social issues”—gingerly gesturing to the libertarians” willing-
ness to exploit the religious Right and the racist reaction to the first black
president. Through that unity on the economy, Cato kvelled, Tea Party ac-
tivism was pushing the GOP to become “functionally libertarian.”

How is it possible that at the very moment the cause of capital suprem-
acy should have been completely discredited by the conduct of Wall Street
firms, it instead gained ground? Many smart political observers have tried
to solve this puzzle. The explanations they have produced are not wrong so
much as partial—but partial to the point of distortion because they were un-
familiar with the core ideas driving the mobilization to block the new presi-
dent from achieving what a resounding majority of voters wanted from him.
Not knowing the deep history behind the sudden barrage from the radical
Right in 2009 and thereafter, the analysts could not see how the actors who
obstructed Obama were acting on an approach to government developed by
James McGill Buchanan, the Nobel Prize-winning founder of public choice
economics (more narrowly, the Virginia School of political economy), and
other scholar activists with whom he worked from the late 1950s forward.
Nor did they understand how Charles Koch and the network of organizations
he cultivated from the 1970s forward had determined that Buchanan’s ap-
proach could get them what they wanted: a property supremacist transfor-
mation of U.S. government and law that could advance by stealth, precisely
because it was—and is—so unpopular it could not be achieved in the usual
manner.’

The short answer, then, to the mystery of why market fundamentalism
gained ground instead of enduring a historic rout is that the Koch network
applied “a technology” that worked: an integrated long-game strategy to ap-
ply Buchanan’s insights and recommendations to change the very ground-
ing of U.S. public life. Working from a base at George Mason University
(GMU), now the very prototype of the corporate university, Koch and the
cadre he had subsidized for decades as they built up a vast institutional
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apparatus were able to divert the course of history when a crisis created a
vacuum. The strategy devised by applying public-choice thought is thus
the essential missing piece needed to explain the events that followed the
historic 2008 election. Without awareness of the ideas informing the various
moves, it was difficult for even the most talented and determined observers
to see how all the key players were playing their parts in an intricate compo-
sition whose choreography was as audacious as its endgame.

This chapter is its story. It could not be told without the revelatory inves-
tigations by some of the country’s best journalists. But it also could not be
told without attention to history: to how the ideas coming from Virginia
School political economy as it developed after the 1950s linked battlefronts
hitherto not seen as connected in a stealth plan to enchain democracy, which
they deemed too troublesome to capitalists’ liberty. Because the Koch team
knew that voters would never willingly support this endgame, they concluded
that it must be imposed upon the people, piece by piece. The mechanisms of
imposition, this chapter shows, were many, and integrated for maximum ef-
fect. They included securing donor control of the Republican Party; defund-
ing of the Democratic Left, by deception where needed; gaining control over
easily manipulated statehouses (thirty as of this writing) both to rig the rules
of the political process in favor of corporations and the political Right and
to undermine both hard-won national standards and local progressive vic-
tories, and capture of the courts, the ultimate arbiters of the ground rules of
U.S. public life.

The libertarian economist Tyler Cowen began laying the conceptual ground-
work for all that would unfold after 2008 with a paper in 2000 called “Why
Does Freedom Wax and Wane?” The heir to James Buchanan’s realm, now
spread over three Virginia zip codes, Professor Cowen has served as the gen-
eral director of the Mercatus Center at George Mason University, working
together with Charles Koch to make it into a libertarian citadel—and prime
case of corporate donor capture of a public university—since 1998. The
Mercatus Center enlists the authority that comes from association with a
large public university, yet enjoys autonomy to advance the private political
agenda its faculty members share with their top donor and the nonacademic
operatives who staff the center. In fact, Charles Koch was initially Cowen’s
codirector of the enterprise; he remains on the nine-member Mercatus
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board of directors. Koch was joined in that role by his top political strate-
gist, the former GMU economics professor Richard Fink, and by Edwin
Meese, a leading figure on the Right all the way back to Ronald Reagan’s first
governorship. Conveniently, Meese was presiding over GMU as rector, the
top oversight position, when Koch launched the bid to reroute history in
1997. The team was nothing if not well-funded, well-staffed, and determined.
In the new century, with Buchanan effectively retired to his country home,
Cowen stepped up as the top academic architect of Koch’s daring project: to
transform America by stealth.*

“The strategy of Mercatus is to integrate theory and practice,” Cowen’s
paper informs readers from its downloadable spot on the center’s public web-
site. Indeed, Cowen produced the piece as a guide for Mercatus’s Social
Change Project, reviewing research that could inform plans to achieve eco-
nomic liberty. The project supplies what in today’s parlance are called “de-
liverables” to policymakers, think tanks, foundations, media, and others with
kindred aims. (With its location on the Arlington campus of GMU next to a
Metro stop, Mercatus is but a twenty-minute ride from Capitol Hill, making
such contact easy.) Cowen was particularly interested in findings that could
help to eradicate the “restrictions on liberty” characteristic of twentieth-
century democracies.’

One key finding was that by the 1920s, in both Europe and the United
States, “the expansion of the voter franchise” beyond “wealthy male landown-
ers” had produced the unfortunate result of enlarged public sectors. It
seemed that when other citizens, notably women in this timetable, could in-
fluence government policy, taxes went up. Cowen further explained that
“the elimination of poll taxes and literacy tests leads to higher turnout and
higher welfare spending.” Mobilized voters pushing governments to act re-
sulted in exactly the kinds of policies that Koch-style libertarians despise and
the Mercatus team works to combat, so Cowen next turned attention to the
few countries that “have reformed.”®

Cowen offered Chile under General Pinochet as “the most successful”
such case. Through structural “reforms” locked in by constitutional revision,
Chile starkly reduced “rent-seeking through government favors” (transla-
tion: organized citizens making claims on government for what they can-
not get as individuals from the market). As a case in point, the military
junta converted social security to a system of self-funded individual accounts
invested with private financial corporations. The results were so good,
Cowen joked, that others began to clamor that they “need a Pinochet.” Chile
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was the shining example of root-and-branch transformation, though there
were others.

“The freest countries have not generally been democratic,” Cowen ob-
served of what the islands of economic liberty had in common. He pointed
to Hong Kong and Singapore as free as well as to other cases: Peru under
Alberto Fujimori and New Zealand from the mid-1980s to the early 1990s,
which deregulated financial markets, privatized extensively, slashed taxes on
the wealthy to create “a (nearly) flat tax,” and undermined labor unions’ bar-
gaining power.

Cowen observed another interesting commonality, related to the lack of
democracy, in the success stories: “In no case were reforms brought on by
popular demand for market-oriented ideas.” Again and again, he observed
of the previous experiences, the pro-liberty cause had run up against a per-
sistent problem: it wanted a radical transformation that “find[s] little or no
support” in the electorate. Professor Cowen delivered the domestic action im-
plication of his survey without mincing words: “If American political insti-
tutions render market-oriented reforms too difficult to achieve, then perhaps
those institutions should be changed.”

To inform the bid to change U.S. political institutions, Cowen offered tac-
tical “generalizations” from the previous trials. In every case, “a precondi-
tion” was to make sure that “a small number of critical decision makers were
conversant with market-oriented ideas on a highly intellectual level.” A sec-
ond precondition was that although most citizens would not want what those
insiders sought, they would need to feel that “some form of radical change
was necessary.” This might just prove suflicient, because “public toleration is
more important than deep public involvement.” But an additional condition
would likely help in securing such acceptance: “In each case traditional demo-
cratic constraints were to some extent attenuated.” Although the economist
was not specific about how traditional small-d democratic constraints might
be attenuated, clearly, finding ways to keep voters from the polls would help.
(In hindsight, it would be easy to build a list of other intentional efforts from
the Koch-funded Right to offset long-standing guardrails.)”

The U.S. nut would be a tough one to crack, it seemed. Cowen counseled
that “the weakening of the checks and balances” in the U.S. system “would
increase the chance of a very good outcome” for the cause. Yet, given the per-
vasive regard for the U.S. Constitution, a direct bid to manipulate the sys-
tem, if it set off alarms, could also prove “disastrous.” Cowen’s best advice
was sudden percussive bombing. When the right opportunity arose, apply
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“big-bang style clustered bursts” to dispense with multiple restraints on eco-
nomic liberty in the same surge.?®

In the meantime, shaping public opinion was crucial, so as to prepare for
success when the opportunity to inflict such a surge arose. Efforts should
probably focus on men, because they “are more likely to think like econo-
mists” (women tend to anticipate the downside of economic liberty and there-
fore support government intervention, leading the Mont Pelerin Society’s
Fiftieth Anniversary conference planners to complain that feminism was
“heavily socialistic’—and Charles Koch to fund the antifeminist Indepen-
dent Women’s Forum).” Research being done at George Mason suggested a
good deal of irrationality in the electorate, which might be turned to advan-
tage. “It might be possible for ‘irrationally held” views to in fact support good
policies,” particularly if the cause were to enlist insights from “cognitive sci-
ence and perhaps evolutionary biology.” Knowledge of just how vulnerable
humans are to hardwired drives that resist reasoned evidence, it seemed,
might prove helpful in winning voters to an “unpopular” agenda.’

Changes under way in the media offered still more promise for the cause.
Television’s new fixation with private peccadilloes, as seen in the Clinton
era, could leave viewers jaded and suspicious, thus sowing helpful mistrust of
government (although some caution was in order, as the “cynicism may under-
cut some of the values needed to sustain a free society”). Moreover, Cowen
pointed out, the emerging Internet, “appears especially well suited for rumor,
gossip, and talk of conspiracy.” Seeing the Internet’s potential “to encourage
minority political groups and radicals,” Cowen had launched his own blog;
more than a dozen Koch-linked GMU faculty members followed suit. The
department chair, for his part (Walter E. Williams, the John M. Olin Distin-
guished Professor of Economics), began serving as a regular guest host for
Rush Limbaugh’s right-wing talk radio, the first out of the gate in the weap-
onizing of white conservative identity for unprecedented personal and po-
litical profit after the end of the fairness doctrine in broadcasting.!!

Media visibility, though, would be the least of the team’s influence on the
country. Hillary Clinton had famously used the phrase “vast, right-wing
conspiracy” in 1998, to characterize the coordinated forces that seemed de-
termined to destroy her husband’s presidency. She was widely mocked for
this, because most educated citizens understandably discount explana-
tions that smack of “conspiracy theory.” But Clinton was sensing something
very real then emerging, if not exactly capturing it. What the Koch-funded
cadre and its allies were undertaking was not a conspiracy by a dictionary
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definition, for that involves agreement to commit an illegal act or a combi-
nation for an unlawful purpose, whereas the available sources suggest that
the team exercised scrupulous care in staying within the law (with the pos-
sible exception of tax law for nonprofit entities). But it is also obvious from all
that followed that theirs was an extraordinarily shrewd and well-coordinated
effort. And it is one that from the outset concealed relevant information
from the public and spread disinformation while actively exploiting false
and “‘irrationally held’ views,” to use Cowen’s phrase. The truth is, social
theory does not yet have an apt concept or term for such a venture because it
is so utterly new in human history, unimaginable without the emergence of
a multibillionaire determined to enchain democracy, advised by the best
legal talent and strategic wizardry a vast fortune can buy, and enlisting
state-of-the-art technology to achieve his ambitious endgame. A case in
point: by the time of this writing, the Koch network had leveraged the vast
reams of purchasable data on individual citizens to build a database (i360)
with “detailed personality profiles on 89 percent of the U.S. population” for
use in its political persuasion targeting. As the reporter says, drily, this “is a
dangerous development, with potentially dramatic consequences for our
democracy.”?

The audacity of this quietly coordinated power grab is the more notable
because the Koch-funded GMU team bore no little responsibility for the eco-
nomic devastation that helped put Obama in office. Actors guided by public-
choice thought had contributed to Wall Street’s meltdown. The Law and
Economics movement entrepreneur Henry Manne, recommended by James
Buchanan to the university president to transform the George Mason School
of Law, had first made his name by pushing for financial deregulation. The
national lobbying operation conceived and led by GMU’s Richie Fink as
Citizens for a Sound Economy (CSE) had, since its founding in the 1980s,
pushed Congress to free Wall Street from previous restraints. Senator Phil
Gramm, a former Texas economics professor and the most devoted Capitol
Hill convert to public-choice economics, had achieved the liberation of the
financial sector in sponsoring and winning passage of the 1999 Gramm-
Leach-Bliley Financial Services Modernization Act. As head of the Senate
Banking Committee from 1995 to 2000, Gramm also deserved, according to
a leading study of the crisis, “much of the credit—or blame—for [the] mete-
oric rise” of the credit default swap derivatives that encouraged Wall Street
speculation on the people’s homes, creating perverse financial incentives
for the wildly irresponsible corporate risk taking that helped cause the
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collapse. Gramm’s wife, Dr. Wendy Gramm, for her part, as head of the
Commodity Futures Trading Commission from 1988 to 1993, assiduously
advocated deregulation. While on the staff of the Koch project at GMU
thereafter, she served as an inattentive audit committee member of the board
of Enron Corporation, whose 2001 collapse through fraudulent accounting
was an unheeded early warning of the catastrophe ahead.?®

A season of shame and reflection might have seemed in order, then, for
the Koch cause’s thinkers and operatives alike. After all, the resulting near
collapse of the financial system wiped out $14 trillion worth of household
wealth, caused nearly eight million families to lose their homes, and rendered
millions more jobless—and that was just in the United States."* The simple
truth is that the cause of capital supremacy, built up since the founding of
the Mont Pelerin Society in 1947, had been horribly wrong; its panaceas
proved reckless beyond any of its members’ imaginations.

As chilling as the economic outcome was, the political project continued,
also despite empirical refutation. James Buchanan’s prime argument for en-
chaining the demos had already been decisively disproved by the opening
of the new century. The policy decisions of the 1990s refuted what had be-
come the core thesis of his later career: that government spending could only
be contained with locks and bolts on democracy. By eliminating the deficit
while shoring up Social Security and Medicare, President Bill Clinton and
Congress, in testy countermoves, had shown that democracy could both
balance its books and maintain highly popular programs to ensure citizens’
economic security: in 1998 the federal budget went into the black for the first
time since 1960. It was “the fiscal equivalent of the fall of the Berlin Wall,”
said the New York Times. As the new century opened, the federal surplus hit
an unprecedented $236 billion. This surplus showed, it bears underscoring,
that elected officials could solve a problem Buchanan had portrayed as en-
demic and inescapable in a situation of unshackled majority rule. The
Democratic Party under Bill Clinton had embraced markets to a degree that
understandably alarmed many in the party’s base.”®

But the new bipartisan solicitude for corporate well-being and concern
for disciplining government (to say nothing of labor unions, welfare recipi-
ents, and those accused of crime) was not enough to satisfy the Koch-funded
cadre. It was too late for facts to make a difference to them. The donors had
invested big chunks of their immense disposable income in the plan to achieve
the dream. True believers were at the switches. Operating the kind of “gravy
train” that Buchanan had recommended back in the 1970s, they now had



160 New Deal Headwinds

thousands of loyal “cadre” on retainer and at the ready.!® No one, according
to the extant documentary record, suggested even a pause.

Together, the Koch-allied cadre enlisted the joint shocks of 2008 to advance
their world-historic mission. Its components were multiple. The crucial first
task was to capture the Republican Party so it could be made into a batter-
ing ram for their ends. This would be achieved through a kind of pincers
movement: it combined suasion of, as Cowen had recommended, “a small
number of critical decision makers” with power plays to coerce the recalci-
trant. The operatives of Americans for Prosperity (AfP), successor to Citi-
zens for a Sound Economy, launched to avoid its public relations problems
and legal liabilities after the Justice Department’s vast and successful RICO
suit against the tobacco corporations CSE served, would help organize bot-
tom-up pressure on any GOP officials who failed to march in line, backed by
top-down donor-funded primary challenges against those who balked. The
team could then use this new party discipline to pass laws to break up or at
least defame groups that pushed for government action, from the Associa-
tion of Community Organizations for Reform Now (ACORN) to labor unions
and Planned Parenthood. Those attacks did double duty, disempowering po-
tential opponents while also being popular with the Tea Party base of older
white Americans long suspicious of such groups (indeed, a notable number
had been Barry Goldwater supporters in 1964).7 Also in keeping with Bu-
chanan’s counsel, the team’s members used U.S. federalism to advantage,
gaining control of a growing number of state governments that could be used
to hem in Washington. And following Tyler Cowen’s outline, their allies in
office acted with breakneck speed once they gained control to push through
multiple radical changes in a percussive manner before stunned opponents
could obstruct them.

Established groups linked to George Mason and the Koch funding net-
work rushed to use both the Tea Party groups and the Republican Party to
achieve economic liberty. Starting in 2009, their operatives pressed party of-
ficials to radically change the rules of U.S. governance at the national and
state levels and through the courts and government agencies. The combined
measures they rolled out over the next several years would end, wherever pos-
sible, long-standing rules that facilitated popular mobilization and claims
on tax revenues and institute new rules that undercut inclusive democracy
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by impairing government’s ability to respond to majority desires. With the
double shock of the financial crisis and the hugely costly and unpopular Wall
Street bailout dovetailing with the election of the country’s first black presi-
dent, the cause at last had its chance to reboot governance. The “science of
liberty” Charles Koch had found at GMU and envisioned applying with “the
kind of force that propelled Columbus to his discoveries,” could now prove
its value. It was time for America’s “clustered big bang,” with far-flung blows
that would, Koch said, “mak[e] it in the nature of things for liberty to gain
ground rather than yield.”®

A slew of seasoned operatives steeped in Buchanan’s variant of public-
choice thought helped the Tea Party activists to compel Republican office-
holders to do the cause’s bidding. As two leading scholars of the unusual new
movement note, the “unelected leaders of ultra-free-market advocacy groups
based in Washington,” despite their lack of ongoing contact, “were all too
happy to speak in the name of grassroots Tea Partiers.”"’

The most powerful such force was the Koch project’s grassroots arm,
Americans for Prosperity. The GMU alumna Nancy Pfotenhauer led it, ap-
plying the insider political knowledge she had gleaned from work at Koch
Industries, as chief economist on the Republican National Committee, and
as a member of president-elect George W. Bush’s transition team and then
chief economist of his Council on Competitiveness. Showing how the cause
affixed itself to those Cowen called “critical decision makers,” Pfotenhauer
went on to serve as a top economic adviser to the GOP presidential nominee
John McCain in 2008, as did the longtime public-choice enthusiast Phil
Gramm. That was quite a résumé for an MA economist but Koch Industries
and GMU provided excellent grooming.?

But Pfotenhauer was outdone by her successor, Tim Phillips, appointed
president of Americans for Prosperity in 2005. Phillips had trained in politi-
cal science in the early 1980s at Buchanan’s then home, Virginia Tech; he went
on to found a political strategy firm with the Christian Coalition’s Ralph
Reed. There he helped clients from Dick Armey to George W. Bush win elec-
tion, while also “servic[ing] Fortune 500 corporate clients” with “successful
issue advocacy campaigns in a number of states.”? Phillips had a keen grasp
of how to get the atheist pursuers of economic liberty to link arms with the
faithful enthusiasts of the religious Right, whose millions of votes would
be needed to push the dream to victory.?* By 2011, Americans for Prosper-
ity claimed 1.5 million members in thirty-two states. Being so well-endowed
by donors, Theda Skocpol and Vanessa Williamson report, the group
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“regularly pays to transport protestors across the country and even to in-
ternational events.”*

Two other public-choice devotees ran a kindred outgrowth of CSE called
FreedomWorks: the former House majority leader Dick Armey and the much
younger Matt Kibbe, who trained in economics at George Mason University
and had earlier edited the journal published by Mercatus. One day after
Santelli’s outburst on CNBC, FreedomWorks rushed to connect with the sud-
den and still small protests. Armey was ready to make the most of them,
having worked to cultivate just such a popular movement with Koch support
since leaving Congress, without much luck. But now, right-wing outrage over
the bailout and the first black president, a former community organizer (aka
“rent seeker” in public-choice terms) no less, was enabling a breakthrough.
The team at the helm of FreedomWorks rushed to turn the new groups into
vehicles to carry out their political strategy.* Positioning themselves as
spokesmen of the unrest with a Tea Party Manifesto and outreach to news
outlets, Armey and Kibbe and their staft also provided guidance to local and
state Tea Party groups in how to act as “watchdogs” to ensure that the kinds
of Republicans who had defied Armey’s pressure for discipline in Congress
in the 1990s would now capitulate—or find themselves driven from office.?®
Indeed, the coauthors devoted a chapter of their manifesto to “Why We Must
Take Over the Republican Party.”?

Allied journalists assisted as they could. “This era brings yet another PC:
‘public choice’ theory,” Amity Shlaes exulted in Forbes in August 2009. The
Yale-trained libertarian journalist was well-known to followers of the finan-
cial press, from Bloomberg to the Wall Street Journal; at least half a million
others knew her from her best-selling 2007 revisionist history of the New Deal
based on Buchanan’s thought. Now she wanted her followers to understand
how his thinking spoke to contemporary affairs.”

What neither Shlaes nor the many other media figures who trumpeted
the new energy on the Right explained to the public, however, was that fun-
damental to the interlocked public-choice-influenced strategy was an aggres-
sive offense to break down the kind of group power that had opened up U.S.
democracy over the twentieth century to working-class voters—those whose
growing enfranchisement, in Cowen’s accounting, limited economic liberty.
The irony was sharp, because that attack relied on determined grassroots
members who imbibed just enough public-choice analysis to believe that gov-
ernment had become a systemically corrupt enterprise to allow tax eaters to
exploit taxpayers (a “swamp” to be drained), yet not enough to know that the
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ultimate goal was to take away programs they, too, valued, such as Social Se-
curity and Medicare and federal protection of their air and water quality.

The first big target was the Association of Community Organizations for
Reform Now. Since its founding by veterans of the welfare rights movement
in 1970, ACORN had become the most effective national federation of groups
devoted to organizing residents of low-income communities to play a larger
role in the political process. In campaigns for affordable housing, better
schools, urban gun control, an end to predatory lending, the blocking of
privatization, and more, its members’ actions had won tangible improvements
in the lives of hundreds of thousands of Americans—using the political pro-
cess in precisely the way that so outraged libertarians. ACORN chapters had
helped put living wages on the ballot (and won) in scores of cities and states.
In 2008, it registered more than a million voters, many of them first-time vot-
ers, to promote a progressive political agenda. For all this, ACORN attracted
bilious rage from the Right—and became the target of a 2009 sting opera-
tion out to destroy it with duplicity. They succeeded.?® Wielded without scru-
ples, the revolution in communications Cowen had heralded as potentially
helpful had, indeed, provided a mighty weapon.

“Defunding the Left is going to be so easy,” exulted the newly elected Tea
Party leader Michele Bachmann after Congress rushed through the Defund
ACORN Act, “and it’s going to solve so many of our problems.” Indeed, de-
funding the Left was an approach the public-choice enthusiast Dick Armey
had urged since he was House majority leader in the 1990s. The Capital Re-
search Center, on whose board the GMU team member Ed Meese had served,
had been promoting the approach for years, lately with Tea Party groups as
partners and ACORN as a particular target.”

The scheme worked so well that two years later, another alumna of the
Koch-funded Leadership Institute would, as one report put it, “give Planned
Parenthood the ACORN treatment” (that is, use doctored-video entrapment
and disinformation in an effort to destroy it). Planned Parenthood’s effec-
tiveness in lobbying for federal and state public health funding (aka rent-
seeking, in Buchanan-style public-choice terms) was its real offense to the
corporate libertarian cause. But its provision of abortion services made it an
ideal foil to engage—and please—religious Right voters, just as attacking
ACORN:?s registration of poor voters of color had outraged erstwhile grass-
roots white conservatives.’® A colleague of Buchanan’s had earlier warned of
both ACORN and Planned Parenthood in a 2004 manifesto. “Uncle Sam:
Sugar Daddy to the Feminists” proclaimed the chapter that included Planned
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Parenthood. The book closed with a call to “get [the] lobbyist leeches off the
taxpayer’s tit.” (Its author has since been promoted to Eminent Scholar and
a chaired professorship in political economy at George Mason.)*

Meanwhile, the big-bang strategy moved forward on a crucial strategic
front for which groundwork had been laid over the preceding years: action
at the state level. If the cause and its allies in legislatures could successfully
transform the public agendas and governing rules of enough states, on matters
ranging from redistricting and the conduct of elections to labor policy, taxa-
tion, public education, and the environment, then those states could act as a
kind of tourniquet on national policy, slowly but radically reducing federal
actors’ room for maneuver.

The principal coordinating agency was the State Policy Network (SPN),
ostensibly independent but linked to the Koch apparatus in personnel and
donors as well as mission. The SPN illustrates the way in which the appara-
tus throws sand in the eyes of citizens to conceal how centralized it is. “They
appear to be advocating purely local interests,” explained the astute researcher
Lisa Graves, then executive director of the Center for Media and Democracy;,
“but what they are promoting is part of a larger national template to radi-
cally remake our government in a way that undermines public institutions
and the rights of workers.”** Building on Buchanan’s ideas about how com-
petitive federalism could advance economic liberty (as one of several “actions
on the spectrum of secession” that used the threat of exit to countermand
democratic governance), the SPN by 2009 had fifty-two think tanks operat-
ing in forty-five states. “We're all comrades in arms,” announced the chair
of the network, and indeed they were, working together much more closely
than ordinary nonprofits. That is because the donor-imposed rules require
network members to share their publications and best practices. Such forced
collaboration leverages to maximum effect their research, publicity, and
lobbying to privatize public education, push antiunion measures, curtail
progressivity in tax codes, oppose increases in minimum wages, advocate
restrictions on voting, and more. A team of GMU-affiliated fund-raisers
including Stephen Moore, founder of the Club for Growth, implored wealthy
donors to invest generously in the SPN. Seeing its great value to them,
many did.*

One of the most gifted such network rainmakers was the SPN board
member Whitney Ball; her career illustrates the interpenetration of the Koch
network’s ostensibly separate wings and the billionaire backing on which
the entire enterprise depended. Ball had been a top fund-raiser at the Cato
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Institute and the Philanthropy Roundtable before creating DonorsTrust.
There to help her run it with the broadest possible influence was the GMU-
based and Koch-backed Atlas Network, which organized ideological cross-
pollination between groups and across nations (claiming over 450 partners
in ninety-six countries by 2019). Over its first sixteen years, DonorsTrust
raised and contributed almost $750 million to right-wing causes, and pro-
vided practical coordination of the far-flung apparatus. A case in point:
DonorsTrust paid the fees for the purportedly independent State Policy
Network groups to join the American Legislative Exchange Council (ALEC),
for which Charles Koch had long ago contributed seed money.*

Winning power at the state level was crucial for another front of the bat-
tlefield that the GMU team had been studying and preparing for some years:
redistricting for statehouse and congressional races. Specifically, they ex-
plored how drawing district lines in particular ways could reduce the influ-
ence of some voters and expand the influence of others in such a way as to
reduce support for taxation and public spending.*®

The North Carolina-based libertarian James Arthur (“Art”) Pope had
suggested at the time of Koch’s first big gift to George Mason in 1997 that
the project should consider “implementation at the state level.” A longtime
ally of Charles Koch’s, Pope was a founding director of Americans for Pros-
perity.* Over the ensuing dozen years, Pope enlisted his family fortune to
build up a model state apparatus to drive the effort to enchain democracy in
North Carolina. On the eve of the 2008 election, the website of one of his SPN
affiliates, the Civitas Institute, tutored readers in Buchanan’s ideas about how
and why government grows: “competition between political agents for con-
stituency support through the use of promises of discriminatory transfers of
wealth.” Translation: elected officials who could spend other people’s money
would be approached by grasping hands and would fill them to get votes. The
only way to stop it was to deny them that ability. This, a Civitas analyst ar-
gued, was “a lesson we must tattoo on our brains.”¥

Pope was a key player in an ingenious project to amass state-level power
to transform the country by using redistricting to boost the power of Re-
publican minorities over Democratic majorities and to pull the Republican
Party to the right of its own voters in the process. The official name was the
Redistricting Majority Project, or REDMAP. It demonstrates how minute
attention to the rules enables the cadre to capitalize on the inattention of the
electorate, and the opposition for that matter, to the particulars of the politi-
cal game that make all the difference to the outcomes. Run by the Republican
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State Leadership Committee for a trivial investment relative to a presi-
dential election year (which enhanced the pitch to corporate donors), the
investment helped produce massive Republican successes in the 2010 mid-
term elections, winning enough power in statehouses to enable the GOP to
then control the all-important 2011 redistricting process using the results
of the decennial census to shape the political map for the next decade or
more. The project yielded vast overrepresentation of the Right in Congress,
owing to a technologically sophisticated and aggressive application of
that power to redraw district lines with an eye to their probable partisan—
and policy—consequences, and in a manner kept secret to a degree never
before seen.*®

Nationwide, the plan worked with brutal effectiveness. As many Obama
voters sat out the midterms, well-funded insurgents won historic Republi-
can majorities in many state legislatures, gaining veto-proof control of twenty-
one states, more than twice the number the Democrats controlled. Given
the way Democratic voters were corralled by REDMAP, notes the investiga-
tive journalist Jane Mayer, who first revealed both the Koch attack on Obama
and REDMAP, the U.S. “map looked red, with small islands of blue.”** The
toll is conveyed well by Salon’s editor in chief, David Daley, who wrote a re-
velatory book on REDMAP: “Without the protection of a fairly drawn dis-
trict, the citizen is a pawn of billionaires who use the map of the country as
a checkerboard to play politics on.” And the game was a long one, all but in-
visible to those it was locking out. Daley explains that the GOP was, in ef-
fect, seeking “an unimaginable goal in a country that sees itself as a beacon
of democracy: a veto-proof supermajority operating without majority sup-
port.” Shrewd, amoral gerrymandering, guided by public-choice thought
and state-of-the-art map-drawing programs informed by reams of pur-
chasable data on voters and their communities, put that conquest within the
funders’ grasp.*°

The bid gained invaluable help in mid-2010 from success in court on an-
other measure that the Virginia School team had urged: opening the spigots
to corporate money in politics. In Citizens United v. Federal Election Com-
mission, a 5-4 majority on the Supreme Court ruled against any limit on elec-
tion spending by individuals, corporations, and other entities, applying a
grotesque interpretation of the First Amendment to dub campaign finance
laws “censorship” of corporations. The victory came from the judges closest
to the cause’s affiliated Federalist Society, for which Koch had provided “seed
money” and continuing support.! It was a startling instance of judicial
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activism from justices who had promised judicial restraint. “Through artful
questioning,” notes the veteran court reporter Jeffrey Toobin, Chief Justice
John Roberts and Justices Samuel Alito and Anthony Kennedy raised the
stakes of a relatively inconsequential case “into a vehicle for rewriting decades
42 “The Roberts Court, it appears,” Toobin concluded,
“will guarantee moneyed interests the freedom to raise and spend any
amount, from any source, at any time, in order to win elections.”*}

Between REDMAP and the influx of money after Citizens United on a
scale that state races had never before seen, the result was a remarkable sweep
of new Tea Party gubernatorial, congressional, and legislative candidates—
goaded by the donors’ team to deliver a big bang.

In a midwestern state once known for the absence of sharp elbows in
politics, a governor newly elected with Koch-team backing showed how
much control over state governments could advance the stealth cause—
and how that control could introduce a new nastiness into public life. The
Wisconsin governor Scott Walker proposed a “Budget Repair Bill” that
took away collective bargaining rights that public employees had enjoyed
for half a century—and that a vast majority of voters in his state and the
country supported. The state’s unions had already agreed to cuts to help fix
the state deficit, and most taxpayers were willing to pay higher taxes to pre-
serve benefits and services, so the alleged reason the governor offered was
disingenuous. Rather than openly stating that he sought to lastingly de-
bilitate the labor movement, he used the state’s budget troubles as an alibi

of constitutional law.

for a historic power play. Other changes in the bill showed, in their elaborate
precision, the clear stamp of the public-choice emphasis on changing rules
and altering incentives to get outcomes that democracy would not yield. Pub-
lic employees could no longer be allowed to negotiate working conditions
and benefits but only wages (with those held to the rate of inflation). Each
contract would be only a year in duration, thus draining staff time and en-
ergy from addressing membership grievances or organizing new employ-
ees. Unions would lose the right to have dues deducted from members’
paychecks and instead have to chase down individuals in a manner that
encourages what public-choice economists call free riding, when those who
benefit from goods or services do not pay for them. And, in a final slap, with
the unions no longer able to do anything of substance for their members,
they would face recertification elections each year. Walker’s revolution in
labor relationsleft most state residents and national observers gobsmacked—
and set off an epic battle.**
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Speaking privately, Governor Walker made clear that his bill was the cul-
mination of a carefully considered strategy. “This is our chance to change
the course of history,” he regaled his team. He gleefully reported to a caller
he believed to be David Koch, “We dropped the bomb.” What Walker was
gesturing at in these comments was not, as so many commentators imagined,
simply a hyperpartisan bid to shrink a constituency that tended to vote Demo-
cratic. It was the essential first step of the multipronged plan informed by
Virginia School thought: to debilitate the labor movement before seeking a
thoroughgoing transformation of public life.*®

Understanding the inner logic of the battle plan, the National Review,
the Right’s premier conservative journal of opinion and a beneficiary of
Koch largesse, heralded “‘public choice’ theorists” as the inspiration behind
Governor Walker’s abrogation of collective-bargaining rights for public-
sector workers. The magazine explained to readers not in the know that in
public-choice parlance, the concept of “special interests” meant something
distinct: it referred to people who turn to the government for advantages
they cannot get as individuals from the market. Public employees were its
case in point.*® Further, Walker assured a donor that ending public-sector
collective bargaining “opens the door” to other radical changes, among
them turning over public resources and services to corporations through
privatization.”’

The strategic plan to come at public-sector unions first and hard also
answered the question posed by one headline: “Teachers Wonder, Why the
Heapings of Scorn?”*® The Right had been targeting public-sector educators
as enemies as far back as the New Deal era. And teachers’ unions had lately
proved the most significant barrier to the Right’s decades-long quest to
privatize schooling. “It would be difficult to find in the United States any
profession so dedicated to socialism as that of educators, and difficult to find
any argument for socialism as popular as the cause of public education,”
complained the National Review’s Kevin Williamson.*® In other words,
public school teachers must be defamed precisely because they lead people
to believe in the kind of government libertarians hate. The demonizing of
teachers and their organizations is thus a necessary part of the overall po-
litical strategy.® Again, the subterfuge of the Koch quest for power: do not
admit openly that you despise the very idea of public education (what you
derisively call “government schools”), because most voters like it. Instead,
advance obliquely, by blaming “educrats”—language from the massive-
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resistance-era attack that has reappeared among libertarians—for an al-
leged crisis that can be solved only by privatizing.”

Just as breaking down the potential for less-wealthy citizens to exercise group
power was an essential part of the plan for slow-motion revolution, so, too,
was transformation of the courts and constitutional understanding. Here, the
first need was defense: to enlist the judiciary to prevent the acceptance of any
new program that might come to have the popularity of Social Security—in
particular, President Obama’s signature achievement: the Affordable Care Act
(ACA), which provided access to health insurance for millions of Americans
who lacked it. At the helm of this effort was Michael S. Greve, who announced
of the ACA: “This bastard has to be killed as a matter of political hygiene. I
do not care how it is done,” he said, “whether it’s dismembered, whether we
drive a stake through its heart, whether we tar and feather it and drive it out
of town, [or] whether we strangle it.”>?

Greve, needless to say, was a devoted operative of the cause. As the chair-
man of the Competitive Enterprise Institute, a Koch-funded “do tank,” by
its own depiction, he helped devise the surprise litigation plan against the
ACA that one court watcher predicted could send it into “a death spiral” when
it reached the Supreme Court. Although he had a PhD in government from
Cornell, law became his main focus. Influenced by James Buchanan, he be-
came an advocate of “constitutional revolution” and a litigation strategist to
control “the demos” they deemed too profligate. To shackle the power of the
people, Greve cofounded and for a decade directed the Center for Individual
Rights (CIR). Famed first for its landmark legal successes against affirmative
action, it went on to file the Friedrichs v. California Teachers Association case
that aimed to permanently hobble public-sector unionism in America by
changing the rules on dues collection in the state with the highest number
of public-sector union members in the country. The CIR-backed plaintiffs
looked likely to win by the usual 5-4 right-wing majority in the Supreme
Court, until its strongest ally on the court, Justice Antonin Scalia, died sud-
denly in 2016, leaving his colleagues deadlocked and the case moot.>

Greve left no doubt about what the courts could do for the cause: “We
want to withdraw judicial support for the entire modern welfare state.”* His
work was deemed so valuable that the George Mason University School of
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Law hired him in 2012. If Greve did not sound like a normal law professor,
what with his calls for dismembering and tarring and feathering, nor was
George Mason a normal law school. From the time the Law and Economics
entrepreneur Henry Manne took it over in 1986 to its apt 2016 renaming after
the newly deceased Scalia with Koch funding and laundered monies from the
Federalist Society, the institution’s inner circle had a distinctive mission. It
was and remains a prime base of the cause.”

The long-term bid to transform both the law and the political process
scored another 5-4 massive victory in the Supreme Court with the Shelby
County v. Holder decision of June 2013. Republicans in Congress did not
want to openly oppose the supreme victory of the civil rights movement, the
Voting Rights Act (VRA), near the fiftieth anniversary of the 1965 Selma
beatings that had made the country’s majority see the need for federal ac-
tion. Voting against renewal of the VRA’s section 5, which required preclear-
ance with the Justice Department of proposed voting restrictions in states that
had historically discriminated at the polls, would cost incumbents votes,
which is why the cause needed litigation and judicial activism for the big
bang to succeed. In a case funded by DonorsTrust, Chief Justice John Rob-
erts wrote for the court’s majority. He portrayed the former Confederacy as
a picked-upon region for no good reason anymore, saying that it was unfair
that efforts to protect voters applied “only to some disfavored states.” Those
protections, Roberts insisted, now violated the “equal sovereignty” of the
states.>®

A surge of state-level measures to reduce turnout quickly followed,
pushed by affiliates of the Koch donors” network, above all the American
Legislative Exchange Council, and passed by allied GOP legislators. Once
again, commentators portrayed the laws as a push for partisan advantage
and racially motivated exclusion. There was plenty of evidence for both. Yet
once again, there was something more far-reaching going on than they saw.
Restrictive measures were aimed at those least likely to share libertarian
views on political economy: not only African Americans and Latinos, but
also young adults and lower-income elderly people. Because allegations of ra-
cial bias were the only ones that would have legal standing, critics could lose
sight of how the measures aimed to keep voters away to insulate libertarian
policies from likely opposition. Legal strategy, that is to say, skewed under-
standing of what was going on and why. This was not coming from atavistic
white supremacy but from twenty-first century capital supremacy, even as
the strategy relied on popular racism to prevail.”’
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Moreover, although the Koch-affiliated think tanks, advocacy organ-
izations, and elected officials focused public attention on the new require-
ment for photo IDs, which polled favorably, they failed to explain why they
pushed so hard also to eliminate or cut back practices popular among all vot-
ers. These included early voting, same-day registration, Sunday voting, pro-
grams for high school students to become automatically registered voters, the
option of straight-ticket balloting, and more. As the new century opened, the
irony was palpable: the modern world’s first experiment in collective self-
government was now nearly alone among peer nations in trying to make
voting harder. The racial anxieties used to rally support for the legislation,
pushed through with deceitful allegations of fraud, could be seen in one GOP
governor’s rationale: “Just because you haven’t been robbed doesn’t mean you
shouldn’t lock your doors.”® It was a good dog whistle to activate the irra-
tionally held views of conservative white voters, the kind of views Tyler Cowen
had suggested might advance economic liberty, in this case among lower-
income white voters who failed to understand that they themselves were
also targets for the funders who believed that their fellow citizens were vot-
ing themselves a living.®

Pleased with the progress on so many fronts, the cadre created a new arm
in late 2011 to fund the still more ambitious work of effectively taking over
the Republican Party to use it to their ends: Freedom Partners Chamber of
Commerce, soon dubbed “the Koch ATM” by the investigative journalist
Kenneth Vogel. Freedom Partners supplied the dark money that network do-
nors contributed in the millions to wings of the effort, such as Americans
for Prosperity, the Club for Growth, and Heritage Action for America. All
worked together, mobilizing varied constituencies, to force the Republican
Party to do the donor’s bidding in Washington and the states.®

As the 2012 elections approached, the team was heady with expectation.
Mitt Romney was something of an empty suit, eager to please the cause yet
also so opportunistic in lurching from earlier moderation to the far right of
the GOP’s presidential lineup that few trusted him. Romney’s biggest gift to
the Koch project was his choice of a running mate: Representative Paul Ryan
of Wisconsin, an old friend of Governor Scott Walker. Grover Norquist spoke
for the whole operation when he told an interviewer “he did not expect
Mr. Romney to lead as president. He just wants him to sign the bills that put
Mr. Ryan’s vision into practice.”®!

Ryan had outlined a revolutionary vision in his detailed budget propos-
als, “A Roadmap for America’s Future.” Ryan was a devoted lieutenant on
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whom the team could rely. He credited the libertarian novels of Ayn Rand
for his worldview (and made his staff read them), but the intellectual and stra-
tegic content of his road map owed more to his mentor Jack Kemp and the
Virginia School of political economy orbit around him. Indeed, after leaving
Congress, Kemp had gone on to found a policy “action tank” called Empower
America that merged with the Kochs’ Citizens for a Sound Economy in 2004
to form FreedomWorks. Ryan had served as Kemp’s assistant in that effort
before running for the House himself, so it is not surprising that the Ryan
plan, as one critic jabbed, was a blueprint to “repeal the 20th century.” Sub-
stituting “self-provision” for social insurance was its long-gestating purpose,
one translated by an editorialist as “a sweeping attempt to dismantle the so-
cial compact.”?

Here again, smooth operating belied the calculated exploitation of what
Cowen had called “irrationally held views” to advance ends not wanted even
by those upon whose votes the cause counted. The rank-and-file Tea Party
activists who backed Ryan saw him as the House leader of their quest to slash
federal spending and stop “moochers” from laying claim to their taxes. Their
tendency to assume the abhorred “freeloaders” said to be undermining Amer-
ica were racial minorities and immigrants—even as whites like themselves
actually received the lion’s share of government benefits—was a perfect il-
lustration of the kind of wrongheaded beliefs that Cowen had suggested could
be useful. As the political scientist Theda Skocpol notes, “U.S. federal spend-
ing is overwhelmingly channeled to national defense, military veterans’ ben-
efits, Medicare, and Social Security,” and virtually no grassroots Tea Party
members wanted to see Social Security or Medicare privatized, which was a
core part of the Koch team’s plan. To put it in blunt terms, the libertarians
exploited the GOP base’s animus against President Obama and lack of un-
derstanding of who the actual beneficiaries of most federal spending were to
advance the Koch network’s program against the Tea Party members’ own
commitments to the social welfare programs that accounted for most fed-
eral spending.%®

Guided by public-choice thought and professional pollsters and message
crafters, Ryan and his insider allies became adapt at disinformation: fram-
ing measures to ultimately destroy programs as “reforms” to improve them.
His “Roadmap” assured such voters that it “rescues and strengthens Medi-
care, Medicaid, and Social Security—allowing them to fulfill their missions
and making them permanently solvent.” If making the programs permanently
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solvent and trimming the deficit were really the main concerns as stated,
though, Ryan would have acceded to increasing tax revenues, which many
leading economists urged. But he was mapping a route to a different goal, one
long desired by the strategists backing him: to privatize Medicare and Social
Security and, as some editors observed, to “liberate business and the rich from
the inconveniences of oversight and taxes.”® It was “an enormous, destruc-
tive con job,” warned the Nobel laureate and columnist Paul Krugman, to
move in “a policy direction the public would not support if it were clearly
explained.”®®

The states have a particular advantage for advancing this project: the vast
majority of citizens do not follow state politics closely. The minority that does
skews older, whiter, and wealthier than the electorate that tracks national pol-
itics. Moreover, with geographically based representation, state-minded
voters carry power far beyond their numbers. The Virginia-guided strategy
exploits this vulnerability of the U.S. federal system. After all, Tyler Cowen
had advised them that only “toleration” was really needed, not active public
support.

The state strategy had yet another virtue for the long game: it could ac-
custom growing numbers of citizens to changes that most would see as too
radical to consider at the national level by first normalizing them where they
would face less resistance. A case in point: flat taxes. Ending progressivity in
the tax system would undo a principle that by the Eisenhower era was bipar-
tisan and widely viewed as an application of Judeo-Christian ethics and the
New Testament maxim “For unto whomsoever much is given, of him shall
be much required.” But the libertarian Right had never gotten over its out-
rage at the income tax, which had spawned the first modern “rich people’s
movements,” as the historical sociologist Isaac Martin aptly dubbed them.
Today, when members of the Koch cadre choose a specific date for when de-
mocracy went awry in the twentieth century, they often point to 1913, when
a majority of Americans, through their representatives in Washington and
the states, gave the government license to levy taxes on income, assigned in
proportion to ability to pay, in ratifying the Sixteenth Amendment. The most
vocal individual advocates of flat taxes to replace graduated income taxes are
enthusiasts of public-choice economics. They include the FreedomWorks
founder Dick Armey, the former Texas senator Phil Gramm, the Americans
for Tax Reform president Grover Norquist, and the billionaire investor Steve
Forbes.®’
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The team had a chance for a state trial of flat taxes when the 2012 elec-
tions supplied the GOP with complete control of North Carolina, including
the governorship and both houses of the General Assembly. Guided by the
donor-funded institutions built over the previous decade, North Carolina’s
new Republican majority instituted the most far-reaching version of the over-
all strategy. “They scrapped North Carolina’s progressive income tax and
replaced it with a flat rate,” explains the budget and tax expert Alexandra
Forter Sirota, thus “shift[ing] the tax load further onto working- and middle-
class taxpayers while giving millionaires a significant tax cut.”

One additional tax measure they pushed illustrates well how radical
change of rules of the kind Buchanan long advocated could lock in the liber-
tarian agenda: the Taxpayer Bill of Rights (TABOR) proposed a constitutional
amendment that limits state spending to population growth plus inflation.
The idea is to prevent the people’s representatives from adjusting spending
without inflicting massive cuts to compensate for any increases.®® No one
caught its purpose better than the veteran state politics reporter Rob Chris-
tensen, who wrote of the ALEC-affiliated legislators promoting it: they “fear
that their libertarian brand of conservatism is not politically sustainable in
a democracy, and they are trying to constrain future legislatures.””°

Another key base of oppositional power that had obstructed the cause of
economic liberty for decades was higher education. Buchanan had set up his
own first outpost at the University of Virginia in 1957 with a mission to
undermine the prevailing scholarly support for twentieth-century interven-
tionist government. In 1969, to combat the student movements sweeping
campuses, he had produced a blueprint for how to undercut dissent by radi-
cally changing rules and incentives in public universities with measures such
as full-cost tuition, an end to shared faculty governance, and administrators
who would behave more like chief executive officers (CEOs). After 2010, as
the Koch-funded project moved forward in the states, its representatives
pushed to enact proposals along these lines. They sought to cut spending,
raise tuition, end need-based scholarships, reduce faculty governance, and
undermine support for the liberal arts curriculum (particularly those parts
of it most known for dissent). In North Carolina, Louisiana, Mississippi, lowa,
and Wisconsin they pushed out chancellors who would not do their bidding.”*
“There is a difference between a conservative and a vandal,” wrote a Milwau-
kee corporate attorney and alumnus of the University of Wisconsin. “What
Scott Walker and the Republican legislature are doing to the University of
Wisconsin is not conservative. It’s an act of destruction.””? Creative destruction,
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one might add, to advance the libertarian cause by further clearing the field
of obstacles.

When the New York Times reported in 2013 that “open warfare is breaking
out among rival Republican groups,” it grossly exaggerated, because by then
the so-called Republican establishment was subordinated by the once-
outsider cause’s cash and deeply enmeshed with its various wings.”* The GOP
was ever more visibly cowering under the pressure of occupation by the Koch-
backed Right, startlingly so in Congress. On issue after issue, a minority of
determined advocates of economic liberty was running the show from the
wings and upstaging the official leadership, secure in the knowledge that
their cothinkers and benefactors would reward them and punish GOP office-
holders who failed to comply. Together, they and the operatives who backed
them had made the party, in the words of one bipartisan analysis, “ideologi-
cally extreme; contemptuous of the inherited social and economic policy re-
gime; scornful of compromise; unpersuaded by conventional understanding
of facts, evidence, and science; and dismissive of the legitimacy of its politi-
cal opposition.””

And that was four years before the victory of Donald Trump.

The decades-long struggle charted here illustrates just how serious the
Koch plan to transform the country is. Its bottomless reserves of cash, wea-
ponization of Buchanan-style public-choice thought to reverse engineer the
policies of the twentieth century, and vast network of interconnected organ-
izations working toward the endgame have advanced the project so far that it
is, boasted the leading operative Mark Holden in 2015, “close to winning”—
not least because the critics “don’t have the real path.”” Perhaps they do now.






CHAPTER 9

Economic Royalists and Their Kingdom

in the New Deal Era and Beyond

Nelson Lichtenstein

In his June 1936 speech accepting the Democratic National Convention’s re-
nomination, President Franklin Delano Roosevelt famously denounced the
“economic royalists” who had “carved new dynasties” and “created a new des-
potism.” Decrying the pervasive influence of the corporations and banks,
which had flourished since the late nineteenth-century merger movement,
FDR saw concentrated industrial and financial power as a threat to democ-
racy itself. “The hours men and women worked, the wages they received, the
conditions of their labor—these had passed beyond the control of the people,
and were imposed by this new industrial dictatorship.” The New Deal solu-
tion, of course, called upon the “organized power of Government” to counter
“economic tyranny” and reanimate democratic norms in both civil society
and within the world of work and market exchange.

The metaphorical language deployed by FDR—citing royalists and
despots—made clear to all his auditors that the object of presidential scorn
was not an economic abstraction, like inequality, financial speculation, or an
unpredictable market, but concrete institutions often led by men—Ford, Du-
Pont, Morgan, Sloan, and Whitney—whose names were familiar to many a
household. They presided over a set of giant, highly integrated institutions
whose regulation and democratization was essential if the New Deal were to
truly transform the country and uplift plebian America. In truth much New
Deal statecraft regulating agriculture, the service sector, local banking, and
the coal and garment industries faced no set of powerful executives at the
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command of giant corporations. But the ideological and policy heart of the
reform impulse from the Progressives onward saw the taming of the oligop-
olistic, highly integrated corporation as essential to the fate of U.S. democ-
racy. “Combinations of industry are the result of an imperative economic law
which cannot be repealed by political legislation,” asserted Theodore Roose-
velt in his “New Nationalism” speech of 1910. “The way out lies, not in at-
tempting to prevent such combinations, but in completely controlling them
in the interest of the public welfare.”

Although U.S. corporations have been chartered and structured in a re-
markably wide variety of ways over the past two centuries, the corporation
form that Progressives and New Dealers saw as the object of the reform im-
pulse was one in which managerial authority coincided with virtually the en-
tire process that produced and/or distributed a tangible good or service.?
Most U.S. companies have not been as vertically integrated as Ford, U.S. Steel,
or IBM in their heyday, but that unified organizational structure served as a
template whose imaginative reach was enormously influential, certainly in
terms of regulatory law, labor relations, and public perception. To the extent
that these entities could be held responsible and accountable, they could be
regulated and reformed. Laws governing the health, safety, and environmen-
tal conditions under which production took place or services were rendered
covered all operations of a corporation that lay within the legal and admin-
istrative reach of management. Wagner-era labor law sought the internal
democratization of the corporation by postulating a pluralistic division of
economic power in which “management” committed a large slice of the en-
tire production organization—today we would call this the supply chain—
to abide by a contract negotiated between itself and a union or unions
representing a majority of the workforce.*

That vertically integrated structure is today largely in eclipse because of
the disaggregation and fragmentation of the firm. We live in a world, domestic
and international, of supply chains, contract production, temp work, fran-
chising, and self-employment. Regardless of the actual content of regulatory
law, such atomization has subverted the capacity of the polity to subject the
corporation to regulatory control, thereby marginalizing a core New Deal
impulse. But it would be a mistake to assert that the global market has sim-
ply become more potent and pervasive, depriving even the management of
modern firms like Amazon, Walmart, and Nike of the administrative
power held by those once at the command of General Motors and General
Electric. Nothing could be farther from the truth because, as this chapter
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demonstrates, contemporary supply chains, whatever the legal, corporate, or
global form, are highly integrated production and service entities in which
top management uses new forms of technology to exercise a level of compre-
hensive and intrusive control that would have been the envy of even the most
energetic executives of the early twentieth century.

This essay explains some of the reasons, often labor-related, for the ero-
sion of the vertically integrated corporation, not just in terms of their global
sourcing strategy but also from a domestic perspective. From the 1950s on-
ward, the attempt to elude the burden of the New Deal-era regulatory re-
gime, including the encouragement it offered to trade unions, proved a
powerful incentive for management in many heretofore highly integrated
firms to outsource labor, disaggregate production, and franchise their prod-
ucts and services. This has created a regime of “fissured employment,” to use
the phrase coined by management theorist David Weil, in which executives
and the firms over which they preside have sought to absolve themselves of
the legal and economic responsibilities that were once thought intrinsic to
the managerial function.”

During the first half of the twentieth century the large, vertically inte-
grated corporation seemed the template for business organization and an
engine of economic growth. The radical decrease of transport and commu-
nication costs in the nineteenth century created conditions for a collapse of
geographical barriers and the increasing integration of the domestic mar-
ket. Larger markets allowed a shift to higher-fixed-cost methods of produc-
tion and distribution, which in turn lowered unit costs at higher and
higher levels of output. Not all firms and markets underwent this transfor-
mation, but many of the most iconic firms, employing large and growing
workforces, underwent a transformation in which wholesalers, vendors, mer-
chants, and other market makers were marginalized in favor of a visible
managerial hand. With its own rubber plantations, glass plants, and steel
mills, and a dealer network that was formally independent but under Dear-
born’s thumb, Ford took vertical integration to an organizational extreme;
likewise United Fruit with its own Central American banana plantations,
came to define the imperial corporation; and U.S. Steel, with its captive coal
and iron mines seemed an industrial autocracy. AT&T advanced corporate
research and development (Bell Labs) even as women manufacturing opera-
tives at Western Electric served as research subjects for innovations in what
we would today call human resource management. For these companies
and all those that sought to emulate their vertical structure, supply chains and
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labor markets gravitated toward an internalization and bureaucratization
during these decades. Even midcentury retailers like Sears and A&P took
ownership control of some heretofore independent manufacturing firms
whose appliances, hand tools, and baked goods now became store brands.®

In the early 1930s, when Ronald Coase, then a young British socialist, first
spent time in the United States, he visited Detroit and came up with a puz-
zle: How could economists say that Lenin was wrong in thinking that the
Russian economy could be run like one big factory, when Ford, General
Motors (GM), and other vertically integrated firms seemed to be doing very
well indeed? They were privately owned planning bureaucracies, a point
Peter Drucker would later make in his own far more extensive study of
GM management. But not all corporations were gigantic. Some were small,
highly competitive, and limited to but one part of the value production chain.
In his seminal essay of 1937, “The Nature of the Firm,” Coase answered his
own query with an insight about why firms exist in the first place. They were
“islands of conscious power” like lumps of butter coagulating in a pail of
free-market buttermilk. Outside the firm, price movements direct produc-
tion, but within a firm, market transactions are eliminated and in their place
is substituted the entrepreneur-coordinator, who directs production.”

So firms are organizations that self-consciously plan, but unlike in the
Soviet Union, where coercive methods were the norm, in a capitalist econ-
omy differential market or transaction costs determine the degree of verti-
cal integration of any given firm in any given market. If markets were costless,
reliable, and transparent, firms would not exist. Instead, executives would
build products or sell services through a plethora of arm’s-length transactions.
But because markets, both for goods and labor, are costly to use, which is a
function of transport and communication expenses on the one hand, and
custom, expectations, and regulation on the other, the most efficient produc-
tion processes often take place in a firm, which requires a managerial strata
necessary for nonmarket coordination. Alfred Chandler would later histori-
cize this insight in his masterwork, The Visible Hand: The Managerial Revo-
lution in American Business, published in 1977.8

The accommodation of the vertically integrated corporation to a more
democratic and republican ethos has therefore been a central hallmark of po-
litical and economic reform. What is not so obvious, however, is that the
very subordination of the market to the bureaucratic management of these
corporations greatly strengthened the hand of the early twentieth-century
reformers. If managers rather than markets guided the fate of these large
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institutions, then their legitimacy, or at least that of their governance struc-
ture, might well be called into question.’

The key text for this effort, the book that a contemporary described as
“the law, the logic and the philosophy of the New Deal,” was The Modern Cor-
poration and Private Property, published in August 1932 by Adolf Berle and
Gardiner Means. Berle was a lawyer and Means an economist. Both were the
offspring of Congregational ministers, and both were familiar with the prac-
tical operation of the U.S. corporation. Their collaboration began before the
financial crash; indeed, when the book appeared three years later, they hardly
took note of the Great Depression, because their argument hardly depended
on the existence of an immediate economic crisis.

But the book, which instantly became a controversial classic, provided an
ideological rationale for New Deal planning, consumer activism, labor organ-
izing, and financial regulation of the large corporation and, by extension, of
all U.S. capitalism. Berle and Means argued that America’s two hundred larg-
est corporations, which then controlled one-third of the national wealth,
had themselves abridged the fundamentals of a liberal capitalist order. Berle
and Means were not Brandeisian “small is beautiful” trustbusters. The giant
corporation was “the flower of our industrial organization.” Concentration
was a problem, but not for its own sake. Something more fundamental was
wrong in that the immense power of those who ran America’s largest corpo-
rations was essentially unfettered, not only by the state but also by those who
were their ostensible masters: the shareholders themselves.!

Not only had oligarchy replaced competition, but also, and of even more
consequence, management had usurped the prerogatives of traditional
ownership. If the shareholders had therefore lost control of the corporation
to a set of unelected, self-perpetuating managers, then the modern corpora-
tion could best be understood not in terms of “the traditional logic of prop-
erty and profits . . . not in terms of business enterprise but in terms of social
organization.” And like the church, the military, and the state, such power
had to be either regulated or democratized if a republican government were to
exist. The rise of these illegitimate controlling elements, with their potential
for abuse, has now “placed the community in a position to demand that the
modern corporation serve not alone the owners or the control but all society.”
Over and over again they wrote, the U.S. corporation has “ceased to be a
private business device” and has become “a major social institution.”"!

Although historians have subsequently demonstrated that in the early
twentieth century there were relatively few firms in which a dispersed range
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of stockholders were effectively disenfranchised by professional managers,
this critique of the corporation nevertheless exemplified a turn toward the
“socioeconomic” mode of reformist thought identified by Howard Brick in
his Transcending Capitalism: Visions of a New Society in Modern American
Thought. With Thorstein Veblen, who denounced the “make-believe” prop-
erty rights of modern shareholders, and Rudolf Hilferding, who postulated
a new era of “organized capitalism,” many reformers in the middle decades
of the twentieth century rejected the vocabulary of Smithian competitive-
ness.!? Private property, private enterprise, individual initiative, the profit
motive, wealth, and competition have simply “ceased to be accurate” ways of
naming the most important features of modern business.”® The Tennessee
Valley Authority (TVA) head David Lilienthal thought he presided over the
kind of technocratic organization that would prove a template for other big
combinations of management and modern science. In the 1950s he became
a business consultant, but as Richard Hofstadter has pointed out, this shift
in roles represented no change of heart; rather it “underscored his ability to
find in private organization many of the same virtues that as TVA adminis-
trator he found in public enterprise.”* As Roland Marchand has noted, large
corporations themselves adopted some of this perspective, if only to accom-
modate reform impulses, by describing themselves not so much as a competi-
tive business entities but as “institution[s]” infused with all the connotations
of civic beneficence characteristic of other nonmarket entities, including
hospitals, universities, foundations, and even government agencies. Colby
Chester of General Foods admonished fellow industrialists that the U.S.
businessman could no longer “consider his work done when he views the in-
come balance in black at the end of an accounting period.” Now it was “nec-
essary for him to demonstrate the social virtue of these accomplishments to
the public.” Likewise, Owen D. Young of General Electric remarked in 1936
that as “a great public institution,” General Electric had to accept “more and
more obligations for public discourse and public activities.”

If big, vertically integrated corporations were not market mechanisms
themselves, and if shareholders were thought to exercise neither proprietary
nor popular control, then the door was open to outside regulation and inter-
nal reform. As a Roosevelt Brains Truster, Adolf Berle and other like-minded
reformers played a large role in writing some of the key regulatory laws of
the early New Deal, laws designed to correct the specific abuses illuminated
by The Modern Corporation and Private Property and the many books, in-
vestigations, and congressional hearings that followed.
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Even more important, and important for the thesis of this chapter, was
the rise of labor. Corporate reformers of the New Deal era wanted a labor
movement, first to serve as a Keynesian mechanism whereby aggregate de-
mand might be enhanced without an even greater dependence on govern-
ment spending and public employment projects. Without a broad income tax,
a welfare state, or a large military, the state capacity for such countercyclical
Keynesianism simply did not exist.' But even more important and at the time
far more popular, was the effort to get inside the black box of the corpora-
tion to constitutionalize its internal operations, equalize wages, and make top
management responsible and responsive to other stakeholders, of which or-
ganized labor seemed the most significant. Such a labor movement would po-
lice the new wage and hour laws, rationalize and make more equitable wages
throughout every stage in the corporate value chain, and make corporate ex-
ecutives accountable for decisions once thought the exclusive prerogative of
management.

During World War II and the generation that followed, experiments in
tripartite governance—labor, management, and public/government—were
frequently proposed and sometimes instituted. Corporatist arrangements of
this sort almost always faced bitter opposition from the private sector, but a
sizable slice of top executives did, reluctantly, accommodate themselves to
collective bargaining over wages and the quaintly named “fringe benefits”
that would loom so large on corporate account books from the 1950s onward.
These New Deal/laborite reforms had a large effect on the internal structure
of the working class and of the corporation itself: real wages more than dou-
bled in the years 1939 to 1973; wage inequalities between working-class oc-
cupations declined, internal labor markets, often with formal systems of
seniority promotion, became highly validated, and during a midcentury era
that economists have called the great compression, income inequality de-
clined. The pay gap between executives and line workers shrank, but of
equal import, so too did the distance between the incomes of janitors and
office workers, between garment workers and auto workers, and between re-
tail clerks and truck drivers.”

The mid-twentieth-century heyday of the vertically integrated firm co-
incided with the rise of a social democratic reformism in the United States
that promised to marginalize the market and subordinate the profit motive
to institutional growth and stability. This may have been wishful thinking in
the long run, but for several decades it offered Progressives and New Dealers
a powerful sense that history was on their side.!® Berle and Means thought
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that if capitalism were to survive, “the control of the great corporations
should develop into a purely neutral technocracy, balancing a variety of
claims by various groups in the community and assigning to each a portion
of the income stream on the basis of public policy rather than private cupid-
ity.”" Indeed, many students of postwar management now saluted the sepa-
ration of share ownership from management control. It would not lead to
the hegemony of an overweening and self-interested executive strata, but
instead to a more rational business technocracy. “We now know that man-
agement is a generic function of all organizations, whatever their specific mis-
sion,” wrote Peter Drucker in Post-Capitalist Society, “it is the generic organ
of the knowledge society.”?® Since the vertically integrated corporation had,
in effect socialized production, corporate managers could pursue goals other
than profits, including sales, growth, and the prestige that came from pro-
ducing high-quality products of advanced technology. “Progress Is Our Most
Important Product,” asserted General Electric in one of its midcentury ad-
vertising campaigns. And as Ralph Dahrendorf put it, “Never has the impu-
tation of a profit motive been further from the real motives of men than it is
for modern bureaucratic managers.”*!

All of this seemed antiquated by the end of the 1970s, a decade charac-
terized by a chronic profit squeeze, a stock market slump, and the dramatic
rise to policy prominence of conservative intellectuals, politicians, and econ-
omists who sought to return to a world antedating that of Berle, Means,
Drucker, and Keynes. Milton Friedman’s 1970 manifesto, “The Social Re-
sponsibility of Business Is to Increase Its Profits,” published in the New York
Times Magazine, proved a clarion call. Asserting that the corporation was
an “artificial person,” in which the shareholders should reign supreme, Fried-
man declared those executives who concerned themselves with the “social
responsibilities of business” little more than thieves, who abrogated unto
themselves or their favored interests the corporate earnings that rightfully
belonged either to shareholders, consumers, or even workers, whose wages
were depressed when companies failed to maximize profits.** Corporations
had to obey the law, of course, but Friedman’s repudiation of the idea that
corporations did have or should have a social and political character deval-
ued the idea that these institutions were bureaucratic entities whose growth
and perpetuation necessarily marginalized the profit motive.?

The ideas of intellectuals like Milton Friedman might have had little
traction had not corporate America already been faced with two highly con-
sequential challenges. The first was the demise of the corporate conglomerate,
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itself a product of the hubris that infected top management during the
prosperous postwar era. Conglomerates like the now forgotten Textron,
Ling-Temco-Vought, and Litton Industries were aggregations of once dis-
tinct companies in wildly disparate industries, linked together by sophis-
ticated management and the sort of clever finance and stock manipulation
designed to avoid taxes and boost share prices. They were all the rage during
the “go-go” sixties, but their Icarus-like flight came crashing down at the
end of the decade when stock prices dropped and the Securities and Ex-
change Commission finally became more skeptical and aggressive. In the
fire sale that followed, a new generation of management consultants con-
vinced executives and investors that all firms, conglomerate or otherwise,
should be thought of as composed of a portfolio of investment opportunities
in which the “dogs” must be eliminated, the “cash cows” milked, and the
“stars” nurtured with new money and executive attention. Once this mental
revolution was assimilated and propagated, the successful chief executive
officer (CEQ) would understand his function not as that of a bureaucratic
manager but rather as an investor continuously evaluating the value and
prospects of each unit within the enterprise over which he or she presided.
All this was advanced by the digital revolution that greatly reduced those
transaction costs whose existence Ronald Coase had thought such an
important key to the construction of big, bureaucratic business enterprises;
but now savvy managers could efficiently buy rather than build component
parts and services on the open market. Not unexpectedly, the pace of busi-
ness divestments, mergers, and reorganizations accelerated mightily in the
1970s and afterward.*

The rise of foreign economic competition in the 1970s—it was not yet
called globalization—also contributed to the potency of Friedman-like ideas
about the structure and purpose of the corporation. The idea that the top two
hundred U.S. firms monopolized a continental market, thereby administer-
ing prices and devaluing wage competition, vanished as oil prices surged and
East Asian manufacturers shipped cars, consumer electronics, and clothing
to U.S. consumers. There were no longer three car companies with an oli-
gopolistic grip on the North American market, but nearly a dozen global
competitors in this key industry, for the first time in decades subjecting the
once-insular managers at Ford and General Motors to real competitive pres-
sures and an insecure hold on power. When the GM board, frustrated by the
Japanese competitors who had stolen market share, actually fired the CEO
Robert Stempel in 1992, the shock waves spread far and wide.?
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Indeed, many firms now seemed ripe for a takeover by another set of man-
agers who could, in the parlance of the time, boost “shareholder value,” now
increasingly seen as the essential raison d’étre of the firm. By the end of the
1980s, nearly one-third of all companies on the Fortune 500 had received
takeover bids during the previous decade.?® Since the 1980s, a new economic
theory of the firm has shifted the focus of corporate law and analysis from
questions of social and economic power to the maximization of value for
investors—from collective concepts to individualist ones, thus sharply de-
valuing the message Berle and Means offered almost a century ago. Assert-
ing that “market forces and the information age” had beaten the Soviets, the
Forbes columnist Peter Huber argued that such impulses would soon dissolve
America’s largest economic organizations. “If you have grown accustomed
to a sheltered life inside a really large corporation,” he advised, take care: “The
next Kremlin to fall may be your own.”” And to the increasingly influential
“Law and Economics” school of business scholarship and advocacy, the cor-
poration had become less a social or even economic organization than a bun-
dle of contractual arrangements, “a tool of making profits for investors.”

By the end of the twentieth century the vertically integrated firm was well
into the process of disaggregation. Apple makes no computer products, but
purchases them from Foxconn and other Asian vendors. Nike operates in
similar fashion when it comes to the hundreds of millions of shoes it sells
each year. FedEx uses independent contractors to drive its fleet of red-and-
blue trucks. Likewise, virtually every container that reaches one of Ameri-
ca’s great port complexes is driven away by an owner-operator, tens of
thousands of whom have replaced the corporate trucking companies that
once serviced U.S. ports and distribution centers.”” Amazon too hires labor
contractors, including Schneider Logistics, Roadlink Workforce Solutions,
and Skyward Employment Services to staff and supervise scores of new ful-
fillment centers.>® The franchising of hotels, motels, and restaurants is now
a pervasive way to off-load risks and generate virtually capital-free growth.
In 1999, Wyndham Corporation, which owns Ramada, Howard Johnson’s,
Super 8, and Days Inn brands, franchised all of its 6,383 properties.*! Cash-
strapped municipalities outsource a remarkable range of services once
thought core functions of government, while even the most secretive and sen-
sitive federal agencies contract with a vast array of outside vendors for the
most important work. General Motors spun off dozens of its auto parts plants
to create Delphi and Ford did the same to create Visteon. In both instances,
these newly independent companies faced intense low-wage competition
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from nonunion parts suppliers, thus forcing them to slash wages and bene-
fits. Delphi went bankrupt in 2005, thereafter moving much production to
East Asia.*? In an essay titled “The Vanishing Hand,” the economist Richard
Langlois wrote, “Vertical disintegration and specialization is perhaps the
most significant organizational development of the 1990s.”* And there is
little evidence to say that the process has ceased in subsequent years.**

The economic and sociological effect has been significant. Employment
in the temporary help services industry—which includes firms like Kelly
Services for office workers, and various suppliers of blue-collar warehouse
labor—more than doubled to 2.3 million between 1990 and 2008.* And if
one adds to this number all those workers who are ostensibly self-employed
or contract workers, the total number of contingent workers rises to over 11
million. Meanwhile more than 8 million workers are employed by compa-
nies that are franchisees, beholden to much larger firms, like McDonalds.*
Indeed, the Census Bureau reports that of the 4.3 million business establish-
ments it has surveyed, more than 10 percent were franchisees, accounting for
$1.3 trillion in sales.’” And finally there are the contract manufacturers, at
home but mainly abroad, who are integral and subordinate links in the global
supply chains that put athletic shoes, consumer electronics, and so many
other products on big box shelves. Walmart alone is estimated to have more
than 30,000 vendors in East Asia, employing a workforce that numbers in
the millions.*

It would be a large mistake to think that the transformations outlined
above mean that the hand of management has become any less potent or that
the market now governs decisions once made on a command-and-control ba-
sis within the firm. Coase’s buttermilk remains highly coagulated because
even when supply chains exist in a formally free market economy, firms at
the apex of those chains retain enormous power amounting to de facto op-
erational control. What has changed are the power relations within the sup-
ply chain and the legal, political, and moral imperatives that once governed
and constrained the administration of the vertically integrated corporation.

Two consequential examples of the process are offered here. The first ex-
plores the rise of temporary employment firms whose enormous success in
transforming employment relations within many heretofore vertically inte-
grated corporations required a minor revolution in New Deal-era employ-
ment law. The second traces the way in which giant retailers came to create
a series of supply chains—first domestic and then global—that, while com-
posed of a disparate set of legally and organizationally autonomous “vendors,”
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have in fact been as well-controlled and as hierarchical as the most vertically
integrated corporation of the old economy.

In the Progressive Era and for many years afterward, reformers thought
private employment agencies hardly a step above the exploitative padrones
who herded immigrant laborers to construction projects and truck farms in
order to skim wages, win kickbacks, and sell jobs. As a consequence, most
states strictly regulated employment agencies while making the job-search
function an integral part of the services provided by state unemployment-
compensation agencies. Many state laws required employment agents to reg-
ister, obtain a state license, and post bond. They capped fees charged to
workers and banned the practice of sending scabs to replace union workers
on strike. For example, in 1955 the Supreme Court of Nebraska ruled that
Manpower, Inc. was not an employer itself, but “obviously” an employment
agency that must comply with state licensing laws.*

Manpower and other early temp agencies resisted such a classification,
arguing that they were themselves employers of labor who performed a ser-
vice, like a painting firm whose employees worked at the direction of the
homeowner. In the late 1950s and throughout the 1960s temp agencies ad-
vanced this organizational theory in all the key state legislatures, their case
materially advanced by the Kelly Girl imagery they propounded, a cultural
trope designed to convince the public that glamorous female office workers,
whose relationship to the paid employment was advertised as episodic and
voluntary, in no way sought to undermine existing wage standards, employ-
ment ladders, or union power.

Temp agencies waged a two-pronged fight: avoiding the classification
of employment agency would satisfy the industry’s own desire to be free
from unwanted state regulation, whereas gaining designation as the actual
employer of temporary workers would give their clients access to labor
without the obligations or expectations that had been politically or cultur-
ally embedded in core industry and office jobs. Although the former goal
was important, the latter was absolutely essential. Unless the temporary-help
firms were accepted in practice as legal employers, their raison d’étre would
disappear.*® They won a sweeping victory, both judicial and political. By the
1980s the U.S. Employment Service began to refer job seekers at its free public
offices to private employment agencies; and indeed, the federal government
itself greatly expanded its own use of part-time and temporary workers in
the 1980s.4!
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The impulse powering their vast expansion in the 1970s and 1980s arose
out of a corporate determination to subvert or displace the New Deal-era
labor regime by severing the employer-employee relationship between work-
ers and those user firms on whose premises they worked. As Louis Hyman
has pointed out in Termp: How American Work, American Business, and the
American Dream Became Temporary, this managerial ideology had its ori-
gins well before the onset of hard times in the 1970s. Consulting firms like
McKinsey and temp agencies like Manpower spread the gospel of corporate
outsourcing and employment flexibility both as a profit maximizing strat-
egy in boom times and as a necessity for survival when U.S. firms came under
competitive pressure from abroad.*? Labor costs had to become more flexi-
ble and not a fixed item on the account books. As the recession of the mid-
1970s exacerbated corporate anxieties, Management Review cataloged the
advantages of hiring what were now often called permatemps: “The employees
do not affect the unemployment insurance rate if they have to be terminated,
they do not add to the cost of fringe benefits or payroll maintenance, and
they are outside the company’s normal policy requirements for personnel.”*?
This arrangement allowed the clients of temporary employment firms to
deploy a labor force while avoiding many of the specific social, legal, and
contractual obligations that have increasingly been attached to employer sta-
tus since the New Deal. By giving user firms almost absolute control over
the duration of a worker’s stay and over what tasks workers could be directed
to do while on the job, the “temporary” solution enabled large firms to “down-
size” their labor force and deprive it of “voice” without actually reducing
labor input or limiting control and direction of that workforce.** New Deal
employment relations—of the sort expected at vertically integrated firms—
have therefore been utterly fissured and then rhetorically scrambled. In this
new frame, all the terms in the resultant triangular employment relationship
are given new meanings. The employment agent becomes an “employer”: the
client employer becomes a “customer”; the work performed becomes a “ser-
vice”; and the worker becomes a “consumer” of the services of the tempo-
rary employment firm.*

Thus, when in a recent lawsuit Walmart and its labor contractor, Schnei-
der Logistics, were charged with depriving some 568 workers at a California
distribution center of nearly $5 million in wages, the big retailer declared it-
self disinterested and innocent. Although the warehouse was partially
owned by Walmart and all the goods therein were destined for Walmart
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stores, a retail company executive declared that Walmart was merely Schnei-
der’s customer. “We have a set of business needs that we pay them to meet
just like any company might hire an accounting firm to do taxes or an ad-
vertising firm to help launch a new product.”*¢

Franchising and independent contracting function in the same spirit,
although in this case the workers, or the petty managers who employ so many
fast-food or other service workers, are defined as entrepreneurs themselves,
even though their product is uniform across the country, their work routine
is hyperstandardized, and their profit margins are small—thus leading to
high levels of franchisee bankruptcy. As the Taco Bell franchise agreement
states:

You must operate your facilities according to the methods, standards,
and procedures (the “System”) that Taco Bell provides in minute de-
tail. . . . [The franchisee] shall faithfully, completely, and continuously
perform, fulfill, observe and follow all instructions, requirements,
standards, specifications, systems and procedures contained therein;
including those dealing with the selection, purchase, storage, prepa-
ration, packaging, service and sale (including menu content and pre-
sentation) of all food and beverage products, and the maintenance and
report of Restaurant buildings, grounds, furnishings, fixtures, and
equipment, as well as those relating to employee uniforms and dress,
accounting, bookkeeping, record retention and other business sys-
tems, procedures and operations.?’

Given such a contractual imbalance of power—some have likened it to
sharecropping—it was only reasonable for a Washington Post reporter to ask,
“Here’s a problem for the protesters demonstrating at fast-food restaurants
across the country to demand $15 an hour: Whom are they talking to, ex-
actly? A global megacorporation or a locally-owned small business?”® In
Chapter 12 of this volume, Kate Andrias is also cognizant of this problem,
noting how inadequately contemporary labor law deals with such fissured
employment issues and how the labor movement and its liberal allies might
nevertheless seek to achieve better wages and working conditions. Likewise,
Annette Bernhardt, the noted scholar of low-wage work, argues that the real
problem lies not with the rise of Uber and TaskRabbit, icons of the high-tech
“gig” economy, but rather with endemic wage stagnation in regular employ-
ment, which has forced so many workers to look for a “flexible” second job,
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one readily supplied by the new employers of contingent, fissured, and
contracted-out work.*’

As in fast-food and other franchising operations, many of these same
patterns have become apparent and pervasive with the rise of the big-box
retailers who command a set of global supply chains, made possible by the
telecommunications revolution, innovations in container shipping, and
the growth of low-cost East Asian manufacturing. These supply chains are
functionally well integrated and utterly dominated by big-box retailers like
Walmart, Amazon, and Home Depot. Managers running those companies
in Bentonville, Seattle, Atlanta, and elsewhere exercise the kind of orga-
nizational control, sans legal or financial responsibility, that has become ap-
parent in the temporary employment industry and once so offended critics
of corporate governance in the first half of the twentieth century. Ironically,
the retail-industry universe demonstrates how a renewed commitment to ver-
tical integration at one end of the supply chain can coexist in simultaneous
fashion with a disaggregation elsewhere.

The brands and retailers that stand at the apex of these supply chains have
generated a highly integrated production and distribution entity that has sub-
ordinated both manufacturing and logistics to a powerful set of merchant
capitalists. Walmart pioneered many of these innovations in the 1970s and
1980s as cargo containerization, high-speed communications, interstate high-
ways, and distribution-center efficiencies transformed logistics and greatly
reduced the transaction costs that once incentivized vertical integration.
Meanwhile, the now ubiquitous bar code enabled Walmart and other retail-
ers to leverage their enormous buying power against that of manufacturing
“vendors” and others down the supply chain. The information created by all
those swipes over the checkout scanner generated trillions of bits of infor-
mation that poured into Walmart’s data warehouse. This meant that Walmart
was sitting on an information trove so vast and detailed that it far exceeded
what many manufacturers know about their own products. Soon followed
by other brands and retailers, Walmart was in a position to virtually dictate
the terms of its contact on price, volume, delivery, schedule, packaging, and
quality. Indeed, each year the company hands its suppliers detailed “strate-
gic business planning packets,” thereby cementing Walmart’s power over its
vendors.*® “Wal-Mart lives in a world of supply and command,” observed a
New York Times retail analyst in 2004.>!

Many manufacturers established offices in northwest Arkansas with
teams fully dedicated to furthering their partnership with Walmart. One of
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the first was Procter & Gamble (P&G). But so intimate was the relationship
between P&G and Walmart that soap company executives feared that the au-
tonomy and creativity of their company had been compromised. “The
people were paid by P&G and sat in P&G’s office, but it was like they were
working for Wal-Mart and P&G equally,” admitted one Cincinnati-based ex-
ecutive. “The payroll just happened to come from P&G.”*?

It did not take long for Walmart and other retailers to put this system into
operation on a worldwide basis. These merchants control the supply chain,
they squeeze their commodity-producing vendors, and they shift production
from one venue to another with ease and economy. Just as nineteenth-century
cotton houses could switch their source of supply from Mississippi to India
or Egypt, so too can cell phones, sweat shirts, and tennis shoes find their man-
ufacturing home in Honduras, the Pearl River Delta, Ho Chi Minh City, or
Bangladesh.*

The phrase “supply chain” is of recent derivation. The historical sociologist
Emmanuel Wallerstein had first developed the idea of a “commodity
chain” in the 1970s as part of his world systems schema.>* A decade later, con-
sulting firms like Bain and Company coined the phrase “value chain man-
agement” or “supplier rationalization” to describe how large companies, often
retailers and branded manufacturers, purchased components and materials
from foreign vendors and transformed them into salable goods. The indus-
trial relations scholars Frederick Abernathy and John Dunlop used a similar
phrase, “commodity channels,” in 1999 to describe the way apparel moved
from Asian and Central American suppliers to North American retailers. In
the twenty-first century, however, the artful “supply chain,” with its sense of
hard linkages and buyer- not producer-driven dominance, has become the
pervasive terminology, both among executives in the field and scholars in
the academy.

However, this tight coordination takes place not by formally integrating
the supply chain into one legal, corporate entity, but by creating a pseudo-
market whereby management exercises its will and power. Therefore, the great
retailers of Europe and the United States have no legal or even much moral
responsibility for those who labor along many of the links in their supply
chain. In China, Bangladesh and elsewhere millions of workers supply the
products that end up on the shelves of all the big-box retailers. But none of
these people work directly for Walmart, Apple, or the other big retailers
and powerful brands that require the production of such a continuous
stream of consumer durables. Most firms have established “corporate social
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responsibility” staffs, but such initiatives are but a pale substitute for the abso-
lute legal and administrative responsibility that reformers once thought a
core function of management.*®

No one knows how many companies or how many workers supply these
brands and retailers because no one really knows or can know the extent of
the vast subcontracting system that stands at the heart of the sweatshops
universe filling the production end of these buyer driven supply chains.
They all consist of a series of subordinate entities whose prices, production
schedules, and labor costs are put under relentless pressure by the firm or
institution that is the ultimate buyer of the product.”” They are hard to tax,
regulate, unionize, or even measure. Indeed, this is the essence of “sweat-
shop” production, which derives its historic, derogatory meaning from the
“sweater,” the Victorian-era middleman, who took advantage of the pov-
erty and unemployment endemic in London’s East End to subcontract gar-
ment cutting and sewing to scores of desperate families, many of whom
were migrants to the British metropolis from a countryside where tenants
and farmhands had been dispossessed by the new international trade in
wheat and wool.*®

New Dealers faced many of these same problems nearly a century ago,
and their solution may well offer instructive guidance to twenty-first-century
reformers. In the early twentieth century there were some vertically integrated
clothing firms, such as Hart, Schaffner & Marx, that were also pioneers in
the sort of welfare and collective-bargaining arrangements that prefigured the
New Deal. But most of the rest of the garment industry—as well as many
other low capitalization sectors including laundries, food processing, local
cartage, and other urban services—was fragmented and disorganized. This
is the world explored by the historians of capital and labor in early twentieth-
century America: Andrew Wender Cohen, Shane Hamilton, Philip Scran-
ton, and others.* In the “rag trade” well-established designers, apparel firms,
and retailers were the “jobbers” who contracted out all or part of their work
to “a protean sea of tiny enterprises,” described by the historian Steve Fraser
as inhabiting “an economic underworld where chiseling, subterfuge, and
tainted goods were the common currency.” As in East and South Asia today,
where manufacturers scramble for contracts from Nike, Zara, Target, and
H&M, the “outside” manufacturer of early twentieth-century New York “de-
fended his razor-thin margin of profit by means both legitimate and shady;,
but especially by exerting a constant downward pressure on wages and work-
ing conditions.”®
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The International Ladies Garment Workers Union (ILGWU) argued that
jobbers and contractors were actually “joint employers” in an “integrated pro-
cess of production,” if only because the small, labor-intensive firms that ac-
tually did the sewing and assembling of the garments did not own, design,
invest in, or purchase any of the materials needed for production. Their sole
task was to supervise the productive process in the same way that a foreman
or plant supervisor got out production and controlled labor costs in an “in-
side shop.”! The union insisted that ultimate responsibility for labor condi-
tions in sewing factories resided with the companies that provided the orders,
not with the contractors who were the official employers of garment workers
in the outside shops.

For two midcentury generations, the ILGWU prevailed. The New Deal’s
National Recovery Administration (NRA) created codes of fair competition
that did in fact mandate joint liability for jobbers and contractors, eliminat-
ing the capacity of the jobber to evade industrial responsibility and thereby
greatly ameliorate “the jobber-contractor evil.”®? Although the NRA itself
imploded in 1935, the garment unions created a stable system of triangular
bargaining in which the union first negotiated a collective-bargaining agree-
ment with the jobber, then negotiated an agreement with the contractors,
and then finally the jobber and the contractors negotiated an agreement with
each other. As a retired union official told the sociologist Jennifer Bair de-
cades later, “The ILGWU recognized that the jobber was the lynchpin of the
industry. Contractors couldn’t pay anything unless the jobber paid it to him
or for him. The trick was to get as much as you could in the contract to pro-
tect the workers and the union.”®*

In the immediate postwar era the garment industry had its brief moment
of domestic stability. Sweatshops were eliminated, apparel firms brought
much production “inside,” and garment industry wages stood at nearly
85 percent of those in the rest of manufacturing. Price competition and wage
arbitrage moderated.®* When the labor law was revised in 1959, Barry Gold-
water, the conservative senator from Arizona linked arms with liberal New
York politicians to shield the garment industry from a prohibition against
union-organized secondary boycotts, sometimes necessary to enforce
collective-bargaining contracts that required jobbers to contract only with
registered contractors. Having been the manager of a Phoenix department
store in the 1930s and 1940s Goldwater knew the industry, and he had “seen
order come out of chaos,” which made profitable and stable retailers and ap-
parel firms. From the Senate floor Goldwater declared, “None of us wants to
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disturb for one second the status that the garment trade now occupies under
the present law”®

Of course, this system soon fell apart as jobbers shifted production to
nonunion contractors in the United States and abroad. The garment unions
tried to follow the work to Pennsylvania, North Carolina, California, and
even Puerto Rico, but once the work moved to the Caribbean, Mexico, and
East Asia, unions in the garment and textile industries could only seek some
form of trade protectionism to defend industry standards. But the 1993 en-
actment of the North American Free Trade Agreement and the 2004 phase-
out of the Multifiber Arrangement (which limited apparel imports) accelerated
the decline of the domestic garment industry. As jobbers were liberated to
subcontract production across the globe, the market proved the most potent
arbitrator of wages and working conditions. Brands like Adidas or Levi
Strauss and retailers sourcing their own apparel have circumvented the labor
standards that the union had once imposed on the domestic clothing indus-
try. And with the return of the sweatshop came spectacular disasters like the
collapse of the Rana Plaza manufacturing complex in Bangladesh, in which
1,132 workers lost their lives.®®

The vertical integration or disaggregation of corporate supply chains,
both domestic and international, are indeed products of a technical-
organizational calculus that measures transaction costs in such a way as to
make a distended value chain possible and profitable. Ronald Coase was right
about that, but so too are all those analysts of corporate management, from
Adolph Berle and Gardiner Means on down to our own time, who understand
that managerial capacity to command and control is also created and sus-
tained by a set of legal structures and political/reputational pressures that cre-
ate incentives for the distended sourcing strategies and fissured employment
regimes that have diminished the vertically integrated corporation. This kind
of enterprise reconfiguration has proved just as damaging to efforts to regu-
late and democratize the corporation as is the new latitude these entities have
won when it comes to their capacity to spend large amounts of money in U.S.
politics.

The reintegration of the corporation, both global and domestic, is there-
fore a decisive frontier in the century-long battle to once again impose on
these large economic entities a measure of social responsibly and legal ac-
countability. It seems unlikely that global supply chains will anytime in the
foreseeable future actually transform themselves into a vertically integrated
institution, a la General Motors or IBM in the 1950s, or that McDonalds will
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simply purchase from its franchisees 10,000 brick-and-mortar restaurants.
But a measure of de facto integration especially in terms of environmental
and labor-related issues, seems entirely possible.®” If changes in the law and
social mores force corporations to recognize that they are, in effect, “joint em-
ployers” when they contract with a much weaker link in the supply chain, then
alarge step forward will have been taken, once again creating a legal and orga-
nizational environment in which the real holders of economic and adminis-
trative power can be held responsible for their activities or lack thereof.



CHAPTER 10

The High-Tech Revolution and the Disruption

of American Capitalism

Margaret O’Mara

During the last months of 1980, three extraordinary things happened in quick
succession. On October 14, the California-based gene-splicing firm Genen-
tech went public. Although Genentech had only made a profit in one year of
its four-year history, Wall Street dealmakers salivated at the prospect of get-
ting in on the ground floor of a new and hugely lucrative field. New Issues, a
stock-industry newsletter, called the company “the Cadillac, Mercedes and
Rolls-Royce of the industry rolled into one.” Genentech opened trading at $35
a share and shot upward to a peak of $86 within three hours. It was the big-
gest initial public offering (IPO) run-up in Wall Street history.!

Exactly three weeks later on November 4, Ronald Reagan defeated Jimmy
Carter in a landslide, winning more electoral votes than any nonincumbent
presidential candidate in history. It happened swiftly, with networks calling
the election even before polls closed in California. Washington’s chattering
class was quick to observe that Reagan’s victory meant a big win for business
interests, notably the new-breed entrepreneurial capitalists who had made
fortunes in sectors like financial services and real estate development. In the
Class Reunion, a DC bar crowded with political insiders, the mood started
to turn “around 8 o’clock when the lobbyists moved their drinks closer to the
Republican end of the bar,” observed one reporter. “By 10 o’clock they were
buying the drinks.”

On December 14, as Jimmy and Rosalynn Carter prepared to light their
last White House Christmas tree, Apple Computer made its stock market
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debut. Based in Cupertino, California, the firm was even a hotter offering
than Genentech, partly because of its charismatic chief executive officer
(CEO), twenty-five-year-old Steve Jobs. “It’s like bears attracted to very sweet
honey,” remarked one analyst.> Within weeks of its debut, four-year-old Apple
had a valuation of nearly $2 billion: larger than the valuations of Ford Motor
Company, Colgate-Palmolive, and Bethlehem Steel. Two years later, its annual
sales neared $600 million and the company had minted about three hundred
millionaires, most in their twenties. The euphoria baffled even seasoned tech-
industry veterans. “We are living in a goofy time,” one venture capitalist mused
to a reporter.*

“When Ronald Reagan assumed office in January of 1981, an epoch in the
nation’s political history came to an end.” Steve Fraser and Gary Gerstle’s
opening words in their now-classic The Rise and Fall of the New Deal Order
(1989) rightfully framed Reagan’s landslide as a critical turning point in U.S.
political history. November 1980 marked the culmination of a conservative
groundswell that had been brewing for decades, a turn away from questions
of labor and race that had defined liberal politics for two generations, and the
beginning of a neoliberal era of tax-cutting, deregulation, and privatization.

However, the Reagan years also marked the beginning of another rein-
vention of the United States: the consumer high-tech revolution. In the span
of a few short years, powered by ever-faster and cheaper semiconductor tech-
nology, the desktop “microcomputer” went from an oddball hobbyist’s toy
to a standard piece of office equipment and an increasingly popular home ap-
pliance. At exactly the same moment, consumers discovered the video game,
another silicon-chip-powered phenomenon that made the world of tech an
increasingly inescapable and addictive force in popular culture. Time maga-
zine named Ronald Reagan “Man of the Year” for 1980. It named the per-
sonal computer “Machine of the Year” two years later.

The high-tech moment and the Reagan revolution seemed perfectly
matched. Throughout his presidency, Reagan invoked industrious high-tech
entrepreneurs as paradigms of U.S. free enterprise—and as a validation of his
embrace of deregulated markets and rejection of the labor-business compact
set in place by the New Deal. They were “the explorers of the modern era . . .
men with vision, with the courage to take risks and faith enough to brave the
unknown,” Reagan proclaimed toward the end of his second term. “They are
responsible for almost all the economic growth in the United States.”®

The high-tech community, particularly in the antiestablishment con-
fines of Northern California’s Silicon Valley, sang a similar tune of fearless
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individualism, personal empowerment, and free markets. “The personal
computer operator is the Electronic Man on Horseback riding into the (sink-
ing) Western sun,” wrote the tech journalist William Schenker in the Valley
insider newsletter InfoWorld in early 1980. “He is the last of the rugged indi-
vidualists, and the personal computer is his only effective weapon.””

However, it was a crop of younger Democratic lawmakers who became
most closely associated with technology during this period, laying the
groundwork for a deeper political affiliation between national Democrats and
Silicon Valley in the 1990s and beyond. They included senators like Colorado’s
Gary Hart, congressmen like Massachusetts’s Paul Tsongas and Colorado’s Tim
Wirth, and governors like Arizona’s Bruce Babbitt and Massachusetts’s
Michael Dukakis. By early 1982, the Beltway columnist Elizabeth Drew had
given the group a cheeky nickname: “the Atari Democrats.”® They called
themselves liberals—but ones with little fealty to the manufacturing indus-
tries and labor unions of the New Deal Order. “The clearest feature of the
emerging world economy,” wrote Wirth in 1982, “is that the future will be
won with brainpower.”™

The people and companies of the modern U.S. technology industry, and its
command-and-control center of Silicon Valley, like to characterize them-
selves as “disrupters” of traditional industries, markets, and state institutions.
This chapter argues that they have indeed been “disrupters” of the capitalist
order since the 1970s, but not in the way that techies assume. Rather than be-
ing actors outside of or in opposition to mainline U.S. political and eco-
nomic institutions, peripheral to the larger dramas of state transformation
and partisan realignment after 1970, high-technology industries are precisely
at the heart of them.

First, tech disrupted the business-government relationship. While con-
temporary conventional wisdom may hold that the tech revolution occurred
independently of (and despite) the liberal state, the reality is that generous,
privatized, and federalized state investment—set in place by the New Deal
and vastly enlarged during the early Cold War—enabled the U.S. technol-
ogy industry to fly as high as it did. The indirect and parastatal nature of much
of this spending (in contrast to other industrialized countries) was critical
in enabling a competitive and highly innovative tech marketplace to emerge.
Simply put, the government shoveled a massive amount of money in Silicon



202 Capital and Labor in the Twilight of the New Deal

Valley’s general direction, and then it got out of the way. The nature of this
funding relationship and the emergence of multiple small firms—venture-
backed startups—and different varieties of industry (computer hardware,
software, games, biotech, telecom) and near-total absence of labor unionism
meant that a set of industries seeded by government contracts had remark-
ably weak ties with national policymakers.

Tech leaders forged a very different sort of public-private relationship
than the three-legged stool of manufacturing industries, labor unions, and
government leaders that had characterized the peak decades of the New Deal
Order. Instead, this was a relationship built on the (often top-secret) founda-
tions of the national security state, in which technology companies received
a great deal of support from government—in the form of contracts, tax breaks,
and general political goodwill—along with a great deal of leeway to do as
they pleased. This was a two-way street between tech tycoons and policy-
makers, forged in the heyday of supply-side economics and strengthened in
the age of the New Democrats. Rank-and-file tech workers, who supposedly
were intent on building entrepreneurial fortunes of their own, were not part
of the negotiation.

Second, tech disrupted the prevailing economic trends of the 1970s (and
their contemporaneous interpretations). What Judith Stein characterizes as
“trad[ing] factories for finance” destabilized the business and labor constit-
uencies of the New Deal but also opened up avenues for small, agile new busi-
nesses that could quickly globalize supply chains and had fewer fixed labor
costs. Although tech industries were not immune to the economic woes of
the “pivotal decade” of the 1970s, their upward growth trajectory presented
a stark contrast to old-line manufacturing industries like autos and steel. In
turn, high-tech companies presented themselves as a highly attractive new
model for U.S. capitalism: culturally liberal, meritocratic, and unencumbered
by old constituencies and traditions. The ability of tech to succeed during a
period of malaise gave heft to the political argument that the struggles of old-
line industries resulted in part from their internal weaknesses and strategic
failures, rather than macroeconomic and political shifts beyond manufactur-
ers’ control."?

Third, high technology disrupted partisan politics. Tech became a golden
ticket, rhetorically and materially, for national politicians on both sides of
the aisle seeking the votes of an increasingly independent-minded electorate
after 1980. For Republicans like Reagan and his inheritors, the scrappy high-
tech entrepreneur was the perfect poster child for the U.S. free enterprise
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system and the tax cuts, regulatory relief, and privatization at the heart of
Reaganomics. The “think different” self-presentation of tech companies held
particular appeal for a rising generation of “Atari Democrats” seeking to re-
invent their party along more centrist lines. Ultimately, Democratic liberals
aided and abetted the mythos of the iconoclastic, self-sufficient technology
entrepreneur and helped reaffirm a free-enterprise ideology of capitalism un-
fettered by the regulatory state and organized labor.

The people and companies in Silicon Valley and the U.S. technology in-
dustry soared while so many other things—from big cities to large manu-
facturing industries to Americans’ faith in political leadership—were falling
apart. But Silicon Valley did not just fill a vacuum. The entrepreneurs and
financiers of the technology industry evangelized a new model of U.S. capi-
talism with immense traction and influence on both state and markets in the
subsequent four decades. Rather than existing apart from and indifferently
to politics, Silicon Valley—as place, idea, and millionaire-saturated reality—
had a profound influence on legislative, regulatory, and partisan realign-
ments of the late twentieth and early twenty-first centuries.

Recent literature on the 1970s has made important interventions expli-
cating the relationship between political and economic realignments. Much
of the emphasis has, deservedly, focused on the transformation of manufac-
turing and unionized labor." Relatively few historians of labor, business, and
politics have reckoned with the high-tech phoenix rising from this much
broader landscape of industrial decline and retrenchment.!? Yet when we
place the two revolutions—Reagan and personal computers—in conversation
with one another, we can see how high-tech becomes another powerful lens
through which to understand the partisan realignments that signaled the end
of the New Deal order, and to further contribute to a historiography of
rightward-bound America that includes both Democrats and Republicans as
contributors to the conservative swing.®

The First Venture Capitalist: The Indirect Nature
of Federal Spending

The federal government built the computer industry, but it did so in a way
that made leaders of that industry believe they did it all on their own. This
structure was long in the making: Washington, DC, was a critical investor and
customer for computer hardware and software well before the massive public
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expenditures during the Cold War on defense research and development
(R&D)."* The New Deal itself created overwhelming information-technology
demands and rich new contracting opportunities for business-machine
companies. Giant new federal programs for wage and price controls, agricul-
tural subsidies, and public works generated masses of data in desperate need
of rapid, sophisticated processing. The demand only intensified with World
War II and the Cold War.””

By the end of the Eisenhower administration, as the economist Fritz
Machlup observed in his seminal 1962 study of the “knowledge economy,”
524 mainframes hummed and blinked away in government offices, represent-
ing “almost 20 per cent of the sales value of all computers produced and de-
livered in the United States up to the end of 1959.” More fundamentally, “a
large portion of the nation’s expenditures on knowledge has been financed
by government.” This included huge investments in university-based basic
research and education in science and mathematics, as well as development
of blue-sky innovations in computer hardware, software, and networking.
This spending was geographically skewed toward particular states, regions,
and congressional districts, almost all of which were in the South and the
West. Many political and economic factors played into this high-tech geog-
raphy, not the least of which was the abundance of cheap electricity in these
regions as a result of the hydroelectric dams and electrification projects built
during the New Deal itself.””

The political gut-punch of the Soviet Union’s successful launch of Sput-
nik in 1957 spurred Congress and Eisenhower to create the National Aero-
nautics and Space Administration one year later. The space race drove demand
(and provided another deep-pocketed government customer) for small, light,
fast, and sophisticated electronic equipment—just the sorts of things pro-
duced by the audacious little companies beginning to cluster in the suburbs
south of San Francisco, near aerospace giants like Lockheed and the bloom-
ing technical powerhouse of Stanford University. It was also good news for
other regions on the forefront of transistor-powered electronic technology,
Boston, Massachusetts, and Dallas, Texas, chief among them."

Hewlett-Packard (HP) and Fairchild Semiconductor, the two most influ-
ential first-generation Bay Area tech companies, got big chunks of early busi-
ness from military and space-related projects. As the Stanford provost Fred
Terman recalled, “it just turned out that these expensive things that Hewlett-
Packard had developed just were right in where the line of great progress
was.” At Fairchild, government contracts made up 80 percent of its book of
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business in 1959. As late as 1969, HP got 35 percent of its revenue from gov-
ernment projects.”

The structure of these funding flows is critically important to understand-
ing why the mid-twentieth-century U.S. state was so remarkably effective at
spurring technological innovation. At a moment when commercial custom-
ers for small electronics could be few and fickle, the Cold War state effectively
acted as a very large, forward-thinking seed capital fund. It forced private
enterprises to compete fiercely with one another to build more and more so-
phisticated products, and it spurred a larger ecosystem of subcontractors
(and sub-subcontractors) who supplied the hundreds of different, specialized
components needed for a missile or rocket.

Both military and domestic activities (soon to include the large bureau-
cracies created by Great Society programs like Medicare and Medicaid) pro-
vided alarge, stable set of clients and customers. In such a novel, geographically
concentrated industry, contracts flowed relatively unhampered by congres-
sional earmarks and political favoritism. The model was particularly fruitful
for small enterprises without mass production capacities, and the subcon-
tracting structure allowed most of the operators of these companies to es-
cape the bureaucratic burdens of being a defense contractor.?

Ironically, this big-government funding helped lay the foundation for
Silicon Valley’s small-firm startup culture. In the late 1950s and early
1960s, starting a company on your own was an odd and risky choice, even
in relatively open-minded Northern California. Federal money mitigated
this risk, provided economic security, and created a market of wide-open
opportunities. The existence of this market in turn incentivized the cre-
ation of a new kind of private financing, venture capital, which generated
astounding rates of return. There was so much work on offer, and so few
firms able to do it. “There was no competition,” recalled one early venture
capitalist.”!

The decentralized and parastatal nature of government R&D funding,
like much of the New Deal state, hid the extent of its influence. Being two or
three degrees removed from the contracting process, and engaged in a lively
tussle with other small companies to win new business, it was easy for tech
startups to imagine themselves as purely private-sector enterprises.

This ethos endured even as the political economy of high-tech changed
significantly at the end of the 1960s. Vietnam-era spending cuts ate into de-
fense budgets, throwing thousands out of work in Northern California, Se-
attle, and other hubs of the military-industrial complex. By 1971, the United
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States had entered a recession that shook the foundations of a society accus-
tomed to individual economic security and national economic supremacy.

As malaise and stagflation settled in, however, a different story emerged
in the computer and electronics industries. Tech was not immune to the eco-
nomic woes of the decade; inflation, a sagging stock market, and risk-averse
investors made it tough for new startups to raise money and attract talent.
Yet in a period of relentlessly bad economic news for U.S. manufacturing,
the small-electronics and computer industries seemed to buck prevailing
trends.

Nationally, between 1950 and 1980, jobs in manufacturing shrunk from
30 percent to 20 percent of gross domestic product (GDP). Within this cat-
egory, however, computer and electronics manufacturing grew, ultimately
employing about two million people and capturing 1.6 percent of GDP by
1980. True, even after adding the white-collar managerial and engineering
workforce to the total, the sector accounted for a tiny fraction of the overall
national economy. But both the industry’s intense geographic concentration
and its remarkable capacity to create personal and regional wealth gave it a
hefty economic and social impact.?

In the San Jose, California, metropolitan area, where defense cuts con-
tributed to the disappearance of more than 10,000 manufacturing jobs be-
tween 1969 and 1971, employment in manufacturing turned around quickly,
growing by nearly 8 percent in 1971 and another 17 percent in 1972. From
1969 to 1980, manufacturing employment nearly doubled, to over 245,000
jobs.? Instead of defense-related aerospace jobs coming back, the resurgence
in manufacturing came from a burgeoning cluster of computer chip mak-
ers. The same story played out along Boston’s Route 128, where minicomputer
makers like Digital Equipment and Data General became some of the region’s
most visible, dynamic, and fast-growing companies. By 1974, Digital em-
ployed 20,000 people, had sales of $422 million, and joined the ranks of the
Fortune 500.2* By the mid-1970s, observers estimated that the Northern Cal-
ifornia technology community had somewhere between 100 and 500 high-
tech millionaires, most of whom were under age thirty-five.>

It was partly because of defense cutbacks that this high-tech surge became
possible. At the same moment that thousands of engineers and scientists were
thrown out of work because of a shrinking military-industrial complex, com-
puting was reaching a technological inflection point that made mass com-
mercialization viable. It also benefited from Vietnam being a relatively
high-tech war, as the waves of returning veterans also included a cadre of
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college-educated officers possessing deep familiarity with sophisticated mil-
itary electronics.*

With every year, semiconductor firms managed to cram even more memory
onto a computer chip, making machines faster, smaller, and more powerful.
Gordon Moore of Fairchild Semiconductor had predicted in 1965 that the
number of components per chip would double every year. Within a decade,
Moore’s law proved true, and Intel, the chip company he cofounded, had
become one of the dominant firms in the industry.”

Defense money did not disappear; one great market success of the 1970s,
the computer and telecommunications equipment maker ROLM, earned
99 percent of its $10 million revenue in 1975 from “mil spec” sales of rugged,
impact-resistant equipment designed for soldiers’ use in the field.?® The de-
cade saw new government investments in medical research as well, spurred
in part by President Richard Nixon’s declaration of “war on cancer,” expand-
ing university research labs and the ranks of research scientists. The bio-
technology boom would not come until the early 1980s, however, after a series
of court decisions permitting the patenting and commercialization of medi-
cal discoveries, as well as the passage of the Bayh-Dole Act of 1980, which
allowed universities and their researchers to patent and profit from federally
financed inventions. In the meantime, tech remained chiefly a computer-and-
chip, business-to-business game.

By the end of the 1970s, government contracts made up less than
10 percent of semiconductor-industry revenue.?’ As the industry shifted in a
more private direction, its entrepreneurial, free-market mythos strengthened.
Much of this talk came out of the Bay Area electronics community, which a
local business journalist had dubbed “Silicon Valley” in early 1971.3° “If you
are a capitalist—and I am—you graduate to the Olympics of capitalism by
starting new businesses,” remarked Steve Brandt, one Silicon Valley business-
man, to a reporter in 1974.3! Entrepreneurial thinking drew a young college
graduate named Ellen Lapham to Stanford’s business school in the fall of
1975. For this East Coast native, Silicon Valley was “young, open-minded,
entrepreneurial. It had a missionary spirit. The micro revolution was also a
cultural revolution.”*?

The Cold War apparatus had given way to a new set of startup compa-
nies, headed by leaders who wore their hair long and embraced the sexual
and social mores of the new generation. Along with it came a fresh concep-
tion of technology as a tool of personal empowerment, of computers as en-
ablers of authentic human connection, of software as the means to create
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more meaningful social networks. One pioneering software developer of the
period, Lee Felsenstein, summed up the new capitalist philosophy on display
in Silicon Valley: “You don’t have to leave industrial society, but you don’t
have to accept it the way it is.”*

Bit by bit, the message started to percolate outward from the Valley to
the rest of the country, including politicians in Washington. There was no
such thing as a “technology reporter” in national newspapers and magazines
in the 1970s; most reporting on the industry occurred in the pages of trade
and more specialist publications like Datamation and Scientific American. Yet
a smattering of articles by high-profile journalists in magazines ranging from
Rolling Stone to Fortune began to sketch a portrait of a new kind of business
enterprise. Iconoclastic, brilliant, risk-taking, wealthy, and male, Silicon Val-
ley techies were the apotheoses of the Schumpeterian entrepreneurial idea,
the antitheses of William Whyte’s faceless organization men.*

Weeding out the hype, Silicon Valley high-tech companies clearly prac-
ticed a new strain of U.S. capitalism. It was not a complete upending of the
old regime: the organization charts of these growing companies looked a lot
like those of typical “old economy” corporations, with all the requisite sup-
port functions (sales, marketing, human resources) that had become critical
to doing business in the modern era. But many companies, particularly those
in Northern California, departed from the rest of corporate America in their
management style, workplace culture, and labor relations.

Founders of firms often stayed at the helm as their CEOs or chairmen,
and their priorities could have a large influence on company culture.® The
original models were Bill Hewlett and David Packard, who founded their
eponymous company in 1939, when both were in their early twenties. The
two engineers made a hands-on, build-as-you-go management approach cen-
tral to their corporate ethos from the start, something Hewlett liked to call
“management by wandering.”*® Employees and shirt-sleeved executives ate
lunch together on a sun-drenched patio at the center of HP’s Palo Alto head-
quarters. They played volleyball and horseshoes on the lawn out back, and
spent off-work hours socializing together with their wives. To build loyalty
and camaraderie, HP gave all employees (not just executives) stock in the
company, and their fortunes rose and fell along with its share price. “I think
many people assume, wrongly, that a company exists simply to make money,”
David Packard once told HP executives. “While this is an important result
of a company’s existence, we have to go deeper to find the real reasons for
our being.”¥’
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When company founders were sober-minded engineers like Hewlett and
Packard, this highly personalized approach worked well. When they were
more mercurial and freewheeling, it could generate chaos. The video-game
maker Atari, creator of the arcade phenomenon Pong, was cofounded in 1972
by a group whose leader was a charismatic and mercurial twenty-nine-year-
old named Nolan Bushnell. The company’s early years were characterized by
management squabbles among its young executives, drug use on the manu-
facturing line, and goofy product ideas that never would have made it past
ordinary corporate marketing structures. It was 1970s California, recalled
one early Atari employee, and the company was “a bunch of free thinking,
dope smoking, fun loving people. We sailed boats, flew airplanes, smoked
pot and played video games.”*

Perhaps because of this loose and casual organizational structure, Atari
stumbled repeatedly in trying to convert Pong’s success into a lasting busi-
ness. In 1976, after deciding against a Wall Street IPO, Bushnell sold Atari to
Warner Communications for $28 million, netting $15 million personally. It
would take several more years—and the eventual ouster of Bushnell from the
company he helped found—for Atari to find its footing, but by the early 1980s
it had become the dominant player in the booming home video-game industry,
and shorthand for the technology industry itself.*

The change-the-world vibe of the technology industry was a stark contrast
to business-page stories about besieged automakers, unemployed machin-
ists, long gas lines, and spiraling inflation. In an era when “big business” was
deeply unpopular, here was a type of business that seemed kinder, better,
and even rather fun. Yet the feel-good overlay veiled a fundamentally altered
model of employer-worker relations, one that hinged worker economic secu-
rity on stock price, and substituted company swimming pools and cafeterias
for more substantial benefits and protections that were some of the New Deal
era’s most important legacies.** Employees benefited greatly from this bar-
gain when a company was successful. When a company failed—and many
did—its workers could be left with nothing.

The economic unpredictability of high-tech life was both a cause and a
consequence of something else being absent from the sun-dappled suburban
landscape: labor unions. It was perhaps not surprising that the engineers and
programmers at work in these companies would be immune to the persua-
sions of labor organizers. U.S. unions had been trying to organize private-
sector office workers since the 1950s, with little to show for it. Arguments for
worker solidarity had particularly little appeal amid the entrepreneurial,
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individualistic, and nonhierarchical ethos of an industry in which even the
most junior employees were well-paid, well-educated, and expected to get
quite rich. “In good times,” remarked one electronics-industry spokesman
to a reporter in 1984, “employees know that if they are not happy where they
are working or want more money, they can just go across the street.”*!

Yet as labor organizers understood well, the shirt-sleeved engineer and
hippie hacker only made up one part of the high-tech workforce. Far outnum-
bering them were the blue-collar workers on the computer-hardware assembly
lines and in the clean rooms of chip fabrication plants. In Silicon Valley, the
contrast was particularly stark, as unlike the overwhelmingly male manage-
rial ranks of the tech industry, the manufacturing workforce was mostly fe-
male, and disproportionately Asian or Latino/Latina. This was in part a
legacy of the Valley’s agricultural past, filled with orchards and canneries that
employed a large immigrant and female workforce in the 1930s and 1940s. It
also reflected the nature of small-electronics manufacturing, where manu-
facturing of miniature components and postage-stamp-sized microchips re-
quired less physical brawn and more precise manual dexterity.*? Unlike
their colleagues in the research parks up the road, workers in the fabrication
plants rarely got stock options. Instead of perks, there were hazards. The mak-
ing of a microchip involved many toxic ingredients, and repeated exposure
had potentially disastrous long-term health consequences.*’

Unions attempted to organize both white- and blue-collar workers in the
technology industry for decades, with dismal results. In 1962 the Interna-
tional Brotherhood of Electrical Workers (IBEW) tried to organize workers
at the Georgia-based research firm Scientific Atlanta. Eighteen years and five
more failed IBEW drives later, Scientific Atlanta still did not have a union.
As semiconductor manufacturing began to take off in the Valley in the early
1970s, the United Electrical Workers (UE) set their sights on the industry
leaders National Semiconductor, Fairchild, and others. They found fiercely
resistant managers and dispirited and disempowered blue-collar workers. As
the UE general secretary-treasurer Amy Newell recalled, “it was very hard
organizing a union in those plants, because the feeling of powerlessness
among the workers was so difficult to overcome.”**

When the computer industry exploded in size and wealth in the early
1980s, national unions renewed their efforts to organize the tech industry.
On his first day in office as head of the Communications Workers of Amer-
ica (CWA), Mort Bahr announced a campaign to organize what he called the
“virulently antiunion” IBM, calling it “the J. P. Stevens of the international
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telecommunications industry.”*> Company executives scoffed at union or-
ganizers’ accusations that they were running “high-tech sweatshops.” High-
tech was a different breed of workplace from the smoke-belching factories of
old, they argued. Unions were no longer necessary. As Jeff Bartman, spokes-
man for the Boston-based tech giant Data General, noted rather primly: “I
think the general impression is that the high-tech industry has working con-
ditions and sensibilities that are sophisticated enough so that unionization
is not an issue.”*¢

By the time the PC revolution was in full swing, only a handful of the
two thousand-plus companies that belonged to the American Electronics
Association had unionized workforces. This was not just a result of the in-
dustry’s Sunbelt geography; none of the 162 member companies of the
Massachusetts High-Technology Council had a union. In the Valley and else-
where, many labor activists threw up their hands, declaring the industry
“unorganizable.”*

Why did technology entrepreneurs reject, and sometimes strenuously
resist, unionization campaigns? Although part of their resistance was
philosophical—many techies truly believed they were building different sorts
of companies—it also reflected the cutthroat competition and precarious
market position of a very new industry. Tech entrepreneurs had to convince
their venture-capital backers that they were running lean, efficient operations.
Companies that had only recently gone public had to maintain shareholder
value—not only for Wall Street investors but also for the employees whose
own financial security rose and fell with the price of the stock. In the semi-
conductor industry, where demand fluctuated wildly and where overseas
competition regularly undercut U.S. chipmakers on price, having a unionized
workforce reduced flexibility in hiring and firing. Technology firms had
weathered recession years in the 1970s and early 1980s partly because of their
agility and low fixed costs; union drives challenged that.

Tech was not the only entrepreneurial sector operating along these lines.
Yet its breathtaking financial successes brought it outsized attention and ac-
claim, and tended to inoculate it from criticism. In contrast to union-busting
corporations of an earlier era (General Electric comes to mind), the high-tech
industry did not take a public relations hit for its resistance to union organ-
izing. Stories about working conditions in the fabrication plants got little trac-
tion in the mainstream national media. There, they were far outnumbered
by breathless accounts of the computers, video games, and other high-tech
marvels being pumped out by Silicon Valley companies.*®
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As labor unions and other manufacturing industries lost public support
and political clout, the new-economy boys of high tech retained their golden
sheen. The decline of the manufacturing and labor constituencies of the New
Deal created an opening for tech to become a model for the next generation
of capitalist enterprise. The political challenge to the old order—reflected in
Jimmy Carter’s one-term struggles and Ronald Reagan’s 1980 victory—
created the right policymaking environment to accomplish this.

Cutting Taxes and Picking Winners: The High-Tech
Industry and Party Politics

All this talk of entrepreneurial techies bubbled up right at a time when Wash-
ington politicians on both sides of the aisle were casting around for remedies
for the ailing U.S. economy, and amid a mood of political reform. Starting in the
late 1970s, tech-industry interests became part of the “network of elites” de-
scribed by Thomas Byrne Edsall in the final chapter of The Rise and Fall of
the New Deal Order, benefiting particularly from “the vacuum of power in the
Democratic Party” that allowed “the Party to be taken over, in part, by its most
articulate and procedurally sophisticated wing: affluent, liberal reformers.”*’

Two sometimes competing, sometimes overlapping policy approaches
emerged out of this conversation between 1978 and 1984. The first argued
for more supply-side incentives (lower taxes, less regulation) to spur innova-
tion and investment, and engaged Republican lawmakers and interest groups
as key advocates and allies. The second argued for a more interventionist,
demand-side approach (research investment, education and training, trade
protections, and a “national industrial policy” akin to that of Japan) to pro-
tect the tech industry from foreign competition and to turn away from
bailouts to old-economy manufacturing and toward strategies promoting
“sunrise industries” like tech. This was the place where the “Atari Democrats”
took center stage, but also gained support from GOP-leaning interests. Both
policy streams served as venues for a new generation of politicians to find a
national spotlight. In the process, they transformed an informal assortment
of tech entrepreneurs into a set of organized political interest groups.

The high-tech community had had a less visible role in Washington pol-
itics while other business interests mobilized through organizations like the
Business Roundtable at the start of the 1970s. The main trade association
representing small California-based electronics ventures was the Western
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Electronics Manufacturers Association, which at that time did not have a
Washington office, and in which policy operations consisted chiefly of in-
forming companies of any tweaks to army procurement regulations or pat-
ent law.>® Small electronics firms and young venture capitalists did not find
that these mainstream associations spoke much for their interests. Tech’s po-
litical problem did not have to do with labor or outmoded production tech-
niques, and it did not—at least not yet—have to do with foreign competition.
Its biggest problem was a shortage of cash.

After a stock-market boom in the late 1960s, initial public offerings of
venture-backed companies had gone from a flood to a trickle. In 1969 about
one thousand went public; between 1973 and 1977 the number dropped to
as few as twenty per year. While established manufacturing operations (like
semiconductors or minicomputer makers) were growing during this period,
the smaller firms that needed to raise money from public or private markets
struggled mightily. Venture capital commitments had reached $171 million
in 1969. By 1975 they were at $10 million.” It was, in the words of one inves-
tor, “the Death Valley days” of high-tech venture capital.>

A sour stock market could not be entirely responsible for the drop, the ven-
ture capitalists and tech executives reasoned. There had to be another culprit.
Looking into the U.S. tax code, they found one: the capital gains tax, which had
crept upward from a rate of 25 percent in 1969, and topped out at 49 percent by
1976. The tax hikes had come about without much notice or opposition. His-
torically, the main beneficiaries of low capital gains rates had been the extremely
rich, members of clans like the Rockefellers and Whitneys, who for decades had
been about the only people doing this sort of seed-stage investment.

The capital gains cash crunch brought high tech to Washington. First, in
1974 and 1975, came emissaries from the newly formed National Venture
Capital Association (NVCA): a courtly, fifty-something Clevelander named
David Morgenthaler, and a preppy Californian dealmaker named Reid
Dennis.*® By 1977 the venture capitalists were joined by a higher-octane,
more Washington-savvy organization, the American Electronics Associa-
tion (AEA) and its DC ambassador: an exuberant, kinetically energetic
Silicon Valley CEO named Ed Zschau.

For all their business savvy, the three were neophytes when it came to the
workings of Washington. “We were so green back then,” Morgenthaler re-
called later. “We sort of mentally associated ourselves with the big boys from
New York, until we got there and we found the congressmen were seeing us as
these nice little guys from the country.”* In a down economy, when there was
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little political upside to seeming as rich as Rockefeller, the team quickly real-
ized that outsider status was an advantage. The NVCA and AEA commis-
sioned studies showing the job-creating power of high-tech industries. They
testified at hearing after hearing that high taxes on tech were “killing the
goose that lays those golden eggs.” Zschau in particular displayed uninhibited
zeal in his pursuit of a tax cut, going so far as to compose and sing an original
ditty titled “Those Old Venture Capital Blues” and pressing cassette tapes of
the recording into the hands of every congressman and senator on the Hill.
Those that listened reported back that Zschau sang in “a plaintive moan that
sounds somewhere between Leadbelly and Frank Sinatra with a cold.”®

It was Jimmy Carter, however, who turned the capital gains tax from a
boutique issue into a mainstream political debate. In early 1978, the presi-
dent unveiled an unabashedly populist tax reform plan that promised the end
of corporate tax loopholes and a fairer shake for regular taxpayers. “The priv-
ileged few are being subsidized by the rest of the taxpaying public,” declared
Carter, “when they routinely deduct the cost of country club dues, hunting
lodges, elegant meals, theater and sports tickets, and night club shows.”® Nes-
tled within the red-meat proclamations was a proposal for capital gains: not
to cut the rate, but to raise it even higher. The high-tech lobbyists were out-
raged, and so were other Republican-leaning interest groups who saw low
corporate taxes as the key to U.S. economic recovery.

As often happens in politics, a personal connection helped channel
Morgenthaler and Dennis’s dealmaking and Zschau’s exuberance into actual
legislation. It came via Silicon Valley’s congressman, Paul “Pete” McCloskey,
a moderate Republican, ardent environmentalist, antiwar activist, and—
reflective of the intimate little world that was the Valley in the 1970s—a law
school classmate and neighbor of Reid Dennis.

McCloskey was sympathetic to the cause, but he had very little clout. He
was a member of the minority party with little patience for playing the po-
litical gamesmanship needed to succeed on Capitol Hill. Moreover, he had
managed to royally tick off most of his partisan comrades by running a pri-
mary challenge against President Nixon in 1972 to protest the continuation
of the Vietnam War. However, this self-described “bad boy of the Republi-
can Party” had an influential friend: an up-and-coming young Republican
legislator from Wisconsin named William Steiger, who held a seat on the tax-
writing Appropriations Committee.”’

Then in his late thirties, Steiger’s boyish looks often had him mistaken
for a congressional page. Although hailing from America’s Dairyland, the
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congressman was sold on the entrepreneurial pitch of the Silicon Valley ex-
ecutives. He agreed to introduce legislation to return the capital gains tax
back to 1969 levels.

Business interests had already come out swinging in response to Carter’s
tax plan—more than three hundred people testified before the House Ways
and Means Committee in the spring of 1978 about the package—and the Stei-
ger Bill intensified the political firestorm. By late June, the little bill spon-
sored by an obscure GOP legislator had garnered a great deal of support, from
Democrats as well as Republicans. Other, more established business inter-
ests joined the chorus, lending their lobbying muscle to the cause.®®

The tech interests and their allies had helped reframe the tax as some-
thing that benefited scrappy entrepreneurs, small-business people, and plucky
inventors. Although there was scant evidence that the general public actu-
ally cared about capital gains tax cuts—polling in fact found that Carter’s tax
plan had good support among voters—oflicial Washington bought into the
new definition with enthusiasm.*

One Washington Post op-ed in support of the bill did a clever retake on
New Deal rhetoric by calling the U.S. investor “today’s ‘forgotten man.”
Making matters worse was the passage of the property-tax-cutting Propo-
sition 13 in California. Worried legislators looked westward at a brewing
tax revolt and did not want to be on the wrong side of history. “It’s the old
Horatio Alger vision” said one analyst. “People want to keep taxes on in-
vestments low in case they strike it rich themselves someday.” “It’s obvi-
ous,” observed the Post’s editorial board that June, “that there has been a
profound change in basic opinions about the tax structure—particularly
among Democrats.”®

The Carter administration initially struck back quite forcefully—Treasury
Secretary Michael Blumenthal scoffed that the bill should be called the “Mil-
lionaire’s Relief Act”—Dbut as the summer session neared its end, it was clear
that the measure had a veto-proof majority. The White House had to back
down.®! The tax reform package that Carter eventually signed in fall 1978 cut
the capital gains tax to 28 percent. The NVCA and AEA had won, and their
emissaries had become seasoned political operators in the process.®?

The tax bill taught the Carter team a potent political lesson. High-tech
business was now a virtuous, even populist, political actor. They would score
no points by appearing to stand in the way of giving entrepreneurs access to
cash. The following year, venture investment got an even bigger boost when the
Department of Labor (also a target of tech-industry lobbying) expanded its
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interpretation of the Employment Retirement Income Security Act’s “prudent
man” rule and allowed pension funds to make riskier, venture-backed invest-
ments, opening up another huge source of capital to the world of tech startups.
Between 1978 and 1980, a staggering $1.5 billion in additional venture invest-
ment flowed into the tech world, allowing companies to scale up into corporate
behemoths just as the PC and the home video game reached the technological
and price point that made a large consumer market possible.®®

In the wake of the summer of 1978, high-tech investors and executives be-
came wise to the ways of Washington, and national politicians on both sides
of the aisle increasingly gained an appreciation of how support for tech issues
might win the votes of an increasingly independent-minded electorate. As a
result, bipartisan support emerged for critical tax and regulatory changes that
accelerated the growth of technology and telecommunications industries.

By the fall of 1980, more than seventy-five pieces of legislation had been
introduced in Congress that had to do with industrial innovation. The House
and Senate passed several new measures aimed at further helping startup
companies raise capital and cut red tape. “Small business in general and the
high-technology companies in particular have suddenly become the darlings
of Washington,” noted Business Week on the eve of the November election.
Even before Ronald Reagan won the White House, politicians of both par-
ties clamored to help the high-tech entrepreneur.®

The capital gains tax fight was one of many blows to the liberal agenda
during the Carter years, and a sign that the interests and priorities of the New
Deal order were on precarious footing. Another sign was the rising power of
a new generation of Democrats on Capitol Hill and in the country’s state-
houses, many of them “Watergate Babies” elected in the wake of Nixon’s dis-
grace in 1974 as part of a sweep that picked up forty-nine seats for Democrats
in the House and five seats in the Senate.®

All male and all white, these politicians were socially liberal but had little
engagement in the activist social policy agenda of the groups that had remade
the face of the post—civil rights Democratic Party since the 1960s. Many rep-
resented places that had been epicenters of Cold War defense spending and
now were emergent high-tech hubs (see Table 10.1). They were roughly the
same age, race, and gender as many of the beanbag-inhabiting hackers and
engineers-turned-entrepreneurs of Route 128 and Silicon Valley. Yet the two
communities might have inhabited different planets. One had decided to
change the world through policymaking; the other through business. One
ardently believed in the power of political ideas and of government action;
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Table 10.1. From Watergate Babies to Atari Democrats: Lawmakers Described
as “Atari Democrats” and/or “High-Tech” Advocates in National Publications,

1980-1986
Name First elected Positions held  Policy priorities, Policy priorities,
1975-1980* 1980-1984*
Gary Hart 1974 Senator, CO  Energy; tax Education; trade;
reform energy
Timothy 1974 Congressman, Government Research; tax
Wirth CO (1st) reform; energy  reform; energy
Senator, CO
Paul Tsongas 1974 Senator, MA  Research; energy Education;
and environment research; tax
reform; energy
Jerry Brown 1974 Governor, CA  Government Technology;
reform; energy  education;
and environment environment
Michael 1974 Governor, MA Government Technology;
Dukakis reform education;
transportation
Richard 1976 Congressman, Government Tax reform
Gephardt MO (3rd) reform; energy
Al Gore Jr. 1976 Congressman, Trade Technology;
TN (4th, 6th) education
Senator, TN
Bill Bradley =~ 1978 Senator, NJ Education; Tax reform
energy
Bruce Babbitt 1978 Governor, AZ Energy; govern- Government
ment reform reform; tax
reform

*Policy emphases of legislation sponsored or cosponsored; major state initiatives and

national leadership roles.

Source: Database searches of the New York Times, Wall Street Journal, Washington Post,
Newsweek, Time, and Businessweek using individual names and the terms Atari Democrats
or high-tech, or technology.

the other had a political temperament that ranged from nonpartisan to
avowedly libertarian.*®

High tech was not on the minds of these lawmakers as they arrived in
Congress, but New Deal liberalism held little allure. “The Democratic
Party, under penalty of irrelevance and extinction, must bring forward a
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new generation of thinkers who are in touch with the real world,” Gary Hart
wrote in 1973, months after the defeat of the McGovern campaign of which
he had been the manager.%” As the new generation’s ranks swelled with the
1976 and 1978 elections, they started to display a hybrid sort of politics that
blended fiscal conservatism with social liberalism in ways unseen since the
era of the “Modern Republicans” of the 1950s.%¢ On top of that, however, was
a layer of decidedly post-1960s cultural influences and ideas. Building on
the tax reforms enacted in 1978, Democrats in the Ninety-Sixth Congress
swung toward using tax expenditures to accomplish policy goals. Bill Brad-
ley introduced a bill to provide tax credits for electric cars. Dick Gephardt
proposed tax incentives for alternative energy development. Gary Hart pro-
posed tax credits for homeowners who used solar panels.*

As Jimmy Carter and Ted Kennedy battled it out for the 1980 nomina-
tion, the new-breed Democrats on the Hill began to articulate a broader eco-
nomic vision. Current trade policies, tax rates, and subsidies were not
enough. It was time for an industrial policy on par with Japan and Singapore.
Furthermore, such a microeconomic strategy should not focus on the old
manufacturers who were struggling, but on the new high-tech industries
that were skyrocketing. Because these were knowledge-driven industries,
the government needed to invest in the raw materials—people and research
knowledge—that fueled productive capacity. At its essence, the industrial
policy idea was about reforming the system to make it work better. The vi-
sion had intellectual kinship with the Silicon Valley hacker culture: take over
the system, and retrofit it for the modern age. The ideas were progressive and
hopeful and promised liberals they could have new economy without leav-
ing the New Deal coalition behind.

The vision had plenty of critics, on the Left and Right. The liberal econ-
omist Robert Kuttner observed, “If you switch from steel to semiconduc-
tors, you go from union to nonunion and I don’t see how you can get
[AFL-CIO President] Lane Kirkland to sign onto that bargain.” From the
Right, Bruce Bartlett, the Republican staff head of the congressional Joint
Economic Committee, scoffed, “It’s just new rhetoric to disguise economic
planning.””® And despite their relish for wading into the policy details, the
group now known as the Atari Democrats could not shake the accusations
that they were more style than substance. “These new-breed guys were born
in the TV studio, and the old breed were born in the political clubhouse,”
scoffed Chris Matthews, then an aide to House Speaker Tip O’Neill. “The
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old guys worked their way up through the chairs. ... They dance with the
girl they came with. The new-breed guys are one-night stands.””*

Yet as the 1982 midterm elections neared, the House Democratic Caucus
decided to sponsor a report on long-term economic policy and asked Tim
Wirth to write it. The result, titled Rebuilding the Road to Economic Oppor-
tunity, demonstrated how far the new-breed ideas had percolated into the po-
litical consciousness. Some of Wirth’s passages channeled the spirit of the
venture capitalist: “It is up to our party to rekindle the entrepreneurial spirit
in America, to encourage the investment and the risk taking—in private in-
dustry and in the public sector—that is essential if we are to maintain lead-
ership in the world economy.” Others echoed bedrock New Deal liberalism:
“Free-market capitalism is the basis of our economy, and remains the first
and best hope for long-term growth and jobs. But just as it has done through-
out our history ... government must be a vital partner.” The report also
showed how the entrepreneurial rhetoric of business interests like the AEA
and NVCA in the late 1970s had changed the conversation about business
and taxes. “It is particularly important,” Wirth observed evenly, “that revised
business tax laws take into account the special needs of small entrepreneurs
who have produced so much innovation in our economy.””?

Despite the Democratic embrace of tech, the industry and its Washing-
ton representatives maintained close ties to the GOP side of the aisle. One
reason was Ed Zschau, who had moved from the Silicon Valley boardroom
to Republican politics, and was elected to the House in 1982 as “Silicon Val-
ley’s Congressman.” Another was the continued focus of the AEA and NVCA
on the supply-side realm of capital gains and other tax cuts.”

It was also personal; like other businesspeople of their age, region, and
tax bracket, the venture capitalists and industry executives active in the two
trade associations often voted Republican. Furthermore, the hawkishness and
escalated military spending of the Reagan administration had revved defense
contracts back up for Silicon Valley and other regions with defense ties. The
elevation of the Bay Area power broker (and tech advocate) George Shultz
further strengthened the ties between high-tech defense contractors and the
Reagan administration.”

Despite this, many in the high-tech industry were little impressed by early
Reaganomics, chiefly because it did little to stem what was now the biggest
threat to the industry’s growth: Japan. Partly as a result of the Japanese
government’s extraordinary government investments in research and strict
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market regulations (the same policies that had inspired the Democrats’ indus-
trial policy proposals), Japan’s semiconductor manufacturers had been ahead
of Silicon Valley in bringing higher-speed chips to market and had been able
to significantly undercut the Americans on price. By 1982 Japan had captured
40 percent of the market for 16K RAM chips, and had gotten ahead of Valley
firms in developing and manufacturing the next-generation 64K and 256K
RAM devices. Although the overall market had doubled since 1978, the U.S.
merchant producers no longer had the near-monopoly they once enjoyed.
Vertically integrated Japanese manufacturers could build a chip and put it in
a finished consumer product in less time and at less cost.”

California semiconductor manufacturers had long felt that the distinct
challenges facing their industry made their concerns different from the rest,
and had organized themselves separately from the AEA as the Semiconduc-
tor Industry Association (SIA), which emerged as the result of a 1977 dinner
of top chip-making executives in Palo Alto. But Washington lobbying efforts
made up only a tiny fraction of the SIA budget.”® One year into the Regan
era, Japan’s share of the semiconductor market continued to climb, and the
Reagan tax reforms of 1981 left high-tech industries paying higher taxes than
smokestack industries. “We’re really taxing winners and subsidizing losers,”
said John Albertine, the president of the American Business Conference, a
Wall Street-based lobbying group for small- to medium-sized companies.””

Worried Silicon Valley CEOs decided to come to Washington in person to
press their case. At the helm of this effort was the Intel cofounder Robert
Noyce, who had decided to step back his involvement from the day-to-day
workings of his company and was casting about for a next act. Noyce, along
with fellow chipmakers like Charlie Sporck of National Semiconductor and
Jerry Sanders of AMD (Advanced Micro Devices), descended on the White
House and Capitol Hill starting in 1981 and made repeated visits over the
course of Reagan’s first term. Their message was dire and sounded eerily fa-
miliar to the laments of the Rust Belt. Noyce warned that Silicon Valley might
become another Detroit. Even more despondent, the National Semiconductor
executive John Nesheim declared, “It is just a matter of time before we fall and
are crushed.”’® The SIA’s request, somewhat surprising given the political
mood and its own politics: more government intervention, via trade sanc-
tions, market quotas, and investments in next-generation research.”

Not all U.S. chipmakers agreed. Texas Instruments, which had success-
fully entered Japanese markets, scoffed at the Californians’ lobbying, saying
that this was a crisis of their own making. “Those fellows on the West Coast
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sort of have schizophrenia,” said TT’s president, Fred Bucy. “They had the
same leverage as we did in dealing with the Japanese.”® But by the summer of
1982, Sanders was proudly reporting back to a group of fellow technology ex-
ecutives, “We are gaining champions in Washington; we’re no longer consid-
ered Cowboy Capitalists, Boutique Manufacturers or California Crybabies.”®

In 1983, in an effort to respond to all the anxieties swirling around Wash-
ington about foreign competition, Ronald Reagan established a Committee
on Industrial Competitiveness, headed by the Hewlett-Packard chief John
Young and including Bob Noyce among its several other Silicon Valley mem-
bers. The makeup of Reagan’s committee demonstrated that Republicans
had plenty of powerful high-tech allies, but it indicated the persistence of the
generational divide that had marked new economy politics for a decade.
When it came to thinking about high technology in the future tense—beyond
manufacturing, beyond big companies, beyond trade wars—the business-
minded Republicans lagged behind the high-tech Democrats.

En Route to the Google Economy:
Post-New Deal Liberalism

In Rebuilding the Road to Opportunity, the congressional Democrats made
the case that the New Deal coalition could have its high-tech cake and eat it,
too. Shifting government resources and political attention away from the
lumbering “sunset” industries of heavy manufacturing and toward the “sun-
rise” industries of high technology would not only give the U.S. economy
the jolt it so desperately needed, but it could be done in a way that would not
leave the union rank and file behind. Just as retooling could save the Rust
Belt factory, they argued, so could education and training retool the blue-
collar manufacturing workforce, giving them the skills that high technology
needed.

In March 1983, however, the Atari Democrats’ namesake company dem-
onstrated quite forcefully that what the high-tech industry actually needed
was a cheaper workforce, not necessarily a more highly skilled one. Feeling
the lingering effects of the recession that had hit Silicon Valley with nearly
equal force as it had the rest of the country, and still never having quite got-
ten a sound business footing in the first place, Atari announced that it was
moving its 1,700 manufacturing jobs to Asia. “What people have tended to
forget,” noted one industry analyst, “is that eventually high-technology



222 Capital and Labor in the Twilight of the New Deal

industries become competitive, like any other industry. And keeping labor
costs down is a crucial part of being competitive.”? Atari was not alone. By
the time it made its move, more than 90 percent of the semiconductor man-
ufacturing industry’s assembly work was happening overseas, chiefly in Sin-
gapore, Taiwan, and South Korea.

After that, the Atari Democrat label started to fade. Paul Tsongas had been
the only member of the group who had actually embraced the nickname in
the first place, and by the time Gary Hart made his first run for president he,
Tsongas, and the rest were more often referred to as “neoliberals” or “post-
liberals.” Neoliberalism was also a moniker that the lawmakers bore with re-
luctance; ultimately, the most enthusiastic, self-identified neoliberals during
the era were pundits and academics, not elected officials.®* Instead, many of
these new-breed Democrats insisted, they were liberals—but liberals who
were in touch with the realities of the new economy.

Even so, many of them could not shake the slick, made-for-TV label that
Democratic rivals had pinned on them. As Walter Mondale famously quipped
during his 1984 primary debate with Gary Hart: “Where’s the beef?” The
headline-making barb—which the Mondale team had included at the sug-
gestion of the AFL-CIO chief Lane Kirkland—reinforced the narrative that
Hart lacked the gravitas for the job, and his once-ascendant candidacy never
quite recovered from it.%* The territory of Reagan’s landslide included the roll-
ing hills and low-slung tech parks of Silicon Valley, where the combination
of the PC boom and Reagan defense and space contracts had made the place
into what one observer called “a satisfied society.”®

Yet only eight years later, the Democrat Bill Clinton (and his vice presi-
dent, the former Atari Democrat Al Gore) took back the White House after
a campaign whose platform echoed so many of the policy ideas put forth dur-
ing this earlier moment of high-tech politics. A key moment on Clinton’s
road to victory came in September 1992, when a bipartisan group of high-
tech executives publicly declared their support. “I am still a Republican,” the
Apple chief John Sculley told the New York Times, “but I am voting for Bill
Clinton because I don’t believe America’s industries can survive four more
years of President Bush.”3¢

At the start of the 2020s, the PC is middle aged, the consumer internet
nearly three decades old, and the twelve largest technology companies in the
world have catapulted beyond multimillion-dollar valuations to a combined
market capitalization of over $2.8 trillion.¥” Some tech companies—Google,
Apple, Microsoft, Amazon, Facebook—have achieved such ubiquity that it
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is nearly impossible for a middle-class American to move through daily rou-
tines without encountering or using one or more of their products.

Despite this saturation, the iconoclastic, freewheeling, and free-market
mythos of the tech world persists. Many in the technology industry have
gravitated toward what Shane Hamilton has characterized as “a radically
antistatist capitalist ideology” that emerged in the wake of 1970s realign-
ments, even as they have moved away from the political disengagement that
characterized tech’s early years and have become political power brokers,
particularly on the Democratic side of the aisle.®

Yet when we step back from “the new economy” nomenclature and his-
toricize this politics, we can recognize that much about these companies is
not all that new, and that their success has old-economy roots. Tech giants
like Google and Amazon may style themselves as firms of the future, but their
success stems in part from managerial hierarchies that blend the orga-
nizational chart of the twentieth-century corporation with the personal
sensibilities of the nineteenth-century sole proprietorship. They are creatures
of the state in ways both seen and unseen, originating in the military-
industrial complex but extending far beyond it.

Looking at high technology through a political lens debunks the myth
of high tech as a free-market meritocracy. Similarly, looking at politics
through a high-tech filter complicates our understanding of what happened
in Washington after 1970. National lawmakers on both the right and the left
ends of the political spectrum have aided and abetted the pervasive mythol-
ogy of the iconoclastic, self-sufficient technology entrepreneur. With tech-
nology companies having become as much a political story as a business one,
it is high time to write the state back into this iconic post-New Deal story.

Silicon Valley’s products have disrupted markets, to be sure, but the com-
panies themselves have been important disruptors of the political order as
well. By stepping away from and disavowing the foundational role that gov-
ernment spending played in the industry’s growth—public policy had “ab-
solutely nothing to do with” the success of the Valley, one thirty-year Apple
veteran told me not too long ago—and by giving austerity-minded lawmak-
ers a compelling example of corporate success without unionization and with
tax cuts and free trade policies, the computer hardware and software indus-
tries of Silicon Valley created a new and politically alluring model of U.S.
capitalism that has had ripple effects far beyond the realm of tech.



CHAPTER 11

The Other Operation Dixie

Public Employees and the Resilience of Urban Liberalism

William P. Jones

In April 1946, the New York Times reported that leaders of the Congress of
Industrial Organizations (CIO) were launching “two major organizing drives”
at neighboring hotels in Atlantic City. At the Breakers, the United Textile
Workers of America devoted a million dollars to Operation Dixie, a “holy
crusade” aimed at organizing textiles, lumber, and other major industries
in the southern United States. Meanwhile, down the boardwalk at the Chelsea,
the United Public Workers of America (UPWA) set out to unionize the nearly
five million workers employed by local, state, and federal governments across
the country and its territories. Noting that the American Federation of Labor
(AFL) was planning similar campaigns in both fields, the Times estimated the
rival federations would invest more than $4 million to expand their ranks by
the end of the year. Businessweek noted that southern industrial workers
and public employees represented the largest remaining nonunion workforces
following organized labor’s unprecedented expansion in the previous decade,
making the “Dual Campaign” a major test of the labor movement’s power
and relevance in the United States following World War IL.!

Although Operation Dixie is now widely recognized as a “decisive junc-
ture” in the rise and fall of the New Deal order, scholars have largely forgot-
ten the postwar campaigns to organize the public sector. A large body of
literature shows that the southern industrial campaign was undermined by
staunch resistance from southern employers, elected officials and clergy; and
union leaders who prioritized white textile workers who proved ambivalent
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toward organized labor and failed to confront racial segregation and dis-
crimination in the region. In addition to halting the expansion of industrial
unionism nationally, this left the South as a bastion of conservative opposition
to both the social liberalism of the New Deal and the racially egalitarian
liberalism of the civil rights movement. In stark contrast, however, public-
sector unions faced less hostility from employers, focused on low-wage, mostly
female and nonwhite service workers who proved enthusiastic supporters of
organized labor and went out of their way to confront racial discrimination
and segregation. That approach allowed public-sector unions to grow steadily
despite a backlash against organized labor in the late 1940s and early 1950s,
and to emerge as the fastest growing affiliates of the newly merged AFL-CIO
after 1955.2

Unions did not grow rapidly enough in government to offset their losses
in manufacturing, but the postwar campaign established an important foot-
hold for organized labor in the late twentieth century. The biggest barriers to
public-sector unionism in the 1930s and 1940s were high turnover rates in
government employment, particularly in low-wage service jobs where wages
and benefits lagged far behind unionized manufacturing, and the lack of legal
protections that aided industrial unionism on those decades. Unions stabi-
lized labor markets by pushing for better wages, benefits, and informal work
rules that provided a degree of security and protection to workers who were
often excluded from both federal labor laws and state civil service protections.
The increased size and militancy of public-sector unions also pushed cities
and states to develop local laws governing unionization and collective bar-
gaining by public employees. Those laws were weaker and more restrictive
than the National Labor Relations Act, which regulated collective bargain-
ing in the private sector. Nevertheless, the share of public employees who be-
longed to unions jumped from 13 percent to more than 35 percent between
1962 and 1984, while private sector unions shrunk by a similar proportion.?

Just as the defeat of Operation Dixie marked a turning point for New Deal
liberalism in the South, success in the public sector allowed unions to remain
key players in the economic and political history of the late twentieth-century
United States. By improving wages and benefits for the most exploited public
servants, unions transformed the public sector from a low-wage employ-
ment ghetto into “the principle source of black mobility, especially for women,
and one of the most important mechanisms for reducing black poverty.”
Beyond their economic impact, public-sector unions also emerged as impor-
tant political forces in U.S. cities. Allying with civil rights and feminist
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organizations, they attacked discrimination in employment and access to
public services, worked to expand opportunities for leadership by African
Americans and women in organized labor, and wielded significant influence
in electoral politics. In these respects, public-sector unions forged an early
model of the “social bargaining” that Kate Andrias highlights as a path for-
ward for organized labor in her contribution to this volume (Chapter 12).*

Thus, in addition to extending the social democracy of New Deal liber-
alism into the late twentieth century, public-sector unions expanded and
transformed that legacy by linking it to the egalitarianism of the civil rights
and feminist movements. Nelson Lichtenstein points out that this shifted the
debate over collective bargaining in the public sector from fear that unions
would undermine the sovereignty of the state to the charge that they used
their power to push for the state’s expansion. In the context of a conservative
campaign to dismantle the welfare state, such criticism often rested on mis-
leading claims about the rising cost of government and the lavish pay and
benefits of public employees. Yet, as Lichtenstein indicates, conservatives were
correct in their observation that public-sector unions had emerged as power-
ful defenders of both the jobs of public employees and the public services
they provided. By the end of the twentieth century, in fact, the collapse of
industrial unions meant that public-sector unions were often the only insti-
tutions left to oppose the dismantling of public education, health care, and
other public services.?

That shifting context gains additional relevance in light of recent attacks
on the collective-bargaining rights of public employees. Starting in Wiscon-
sin, the state that first extended collective-bargaining rights to public employ-
ees in 1959, elected officials scaled back protections that had been critical to
government workers’ ability to sustain unions and improve their wages and
working conditions in the past half century. Retrenchment gained steam from
the U.S. Supreme Court ruling, in the 2017 case Janus v. AFSCME, which pro-
hibited public-sector unions from charging fees to nonunion workers that
unions were required to represent. Wisconsin saw a sharp drop in union
membership among public employees and, although union membership held
steady and even increased in some states, the Supreme Court ruling devas-
tated union treasuries and inspired further attacks on the legal rights and
political influence of unionized public employees.®

With this rising effort to reverse the legal protections that public employ-
ees gained in the 1960s and 1970s, it is important to understand how and
why they were won and the influence they had on both public employees
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and the broader society in the following decades. The sociologist Jake Rosen-
field has cautioned correctly against the hope that the success of public em-
ployee unionism could counteract the collapse of industrial unionism in
the late twentieth century. He points out that government employs far fewer
workers than the private sector, that collective bargaining rights vary signifi-
cantly from state to state, and that the relatively high wages of public employ-
ees limit the economic and political benefits of unionization for both union
members and the broader society. This does not consider, however, the de-
gree to which unions have already improved wages and working conditions
in government, particularly for the lowest-paid, mostly marginalized workers,
while also defending public services in the face of a broader backlash against
the social democratic legacies of the New Deal. At a time of increased crit-
icism of public-sector unionism, we should ask how different the postwar
era would have looked without it.”

The contrasts between the CIO’s two postwar organizing drives were ob-
vious from their beginnings in Atlantic City. Leaders of Operation Dixie went
out of their way to distance themselves from demands for racial equality,
which they believed would make it impossible to win support from white
workers in the South. “They believe that the question, “You want your pay
raised, don’t you?’ is a more effective gambit than a long talk about human
equality and human rights,” reported the Saturday Evening Post. In stark con-
trast, several newly elected officers of the United Public Workers were ar-
rested for protesting racial discrimination at Hackneys, an iconic seafood
restaurant on the boardwalk. Turned away by a manager who explained, “I
have no waitress who will wait on colored people,” the interracial group
walked out and started picketing. Police warned that the picket was illegal
because they had “no labor dispute” with the establishment and, despite their
insistence that New Jersey’s civil rights law prohibited racial discrimination,
several were arrested and two spent the night in jail. The following morning
the executive committee of the United Public Workers pledged its “fullest
backing” to defending those arrested and to suing Hackneys under the civil
rights law, established a special committee to investigate racial discrimina-
tion in public employment, and urged locals of their union and the CIO more
broadly to publicize the incident. “This is a fight for all that is decent in Ameri-
can life,” the union newspaper declared, “and we are proud that the first offi-
cial action” of the new leadership came “in fighting for these basic principles.”®

Although industrial unionists characterized the fight against racism as a
distraction from economic issues such as wages and benefits, organizers
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found it more difficult to separate them in the public sector. Ewart Guinier,
one of the black UPWA leaders refused service at Hackneys, was in the midst
of a campaign to organize maids, janitors, and other low-wage workers at
municipal hospitals in New York City. At a time when New Deal labor pol-
icies empowered industrial workers to demand health-care benefits from
their employers, many of the workers who provided those services worked
forty-eight-hour weeks and still depended on public relief to support their
families. “Large numbers of these workers are women and Negroes,” Guinier
said at a city budget hearing the week before the Atlantic City convention,
indicating that city officials practiced the policy common in the private
sector “of paying Negroes the lowest wages for the hardest jobs.” Municipal
hospitals remained central to the public-sector campaign, Guinier ex-
plained, because they employed the “largest group of Negro workers in
public service in New York State and one of the largest concentrations of
Negro workers in any industry in New York City.” In addition to improv-
ing wages and working conditions for the lowest-paid and hardest-worked
city employees, union organizers contended, a successful campaign would
improve health care for all people in New York City, facilitate unionization
of other public employees, and “serve as a major base for the election of
progressive candidates.”

The United Public Workers grew most rapidly in liberal northern cities,
but the union also made significant headway in the conservative South. In
addition to pledging support for Guinier and others arrested on the board-
walk, delegates to the Atlantic City convention denounced an “act of intimi-
dation” against Ruby Jackson, an African American teacher who led a UPWA
local in Birmingham, Alabama. The previous year, Jackson’s union had se-
cured a federal court order requiring “equal pay for equal work, regardless
of race or color,” for all teachers in the state. She and another teacher were
fired after suing their districts for noncompliance with the order, but the
UPWA launched a nationwide campaign that gained support from unions,
churches, and black newspapers and civil rights groups and eventually se-
cured their reinstatement along with statewide compliance with the equal-
ization order. The victory inspired unionization by black and white teachers
in Alabama, as well as maids and janitors at public schools and universities,
cafeteria and laundry workers at state and federal hospitals, and municipal
street and sanitation workers in Alabama, Georgia, Tennessee, North and
South Carolina, Virginia, and Maryland. The UPWA grew most rapidly
among low-wage service workers but, in addition to teachers, the union
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gained support from professors at black colleges in Tuskegee, Alabama, and
Hampton, Virginia."’

Wherever they organized, UPWA leaders insisted that workplace issues
such as wages and benefits could not be isolated from broader questions of
equality and human rights. Four months after the Atlantic City convention,
in August 1946, the CIO announced that seventeen thousand federal employ-
ees in the Panama Canal Zone had formed a UPWA local and won wage and
benefits increases, a grievance procedure and collective bargaining rights.
Their next step, according to the New York Times, was the “elimination of
racial discrimination in employment.” AFL unions had represented U.S. citi-
zens on the canal since its construction in the early twentieth century and
persuaded canal authorities to provide their members with wages and living
standards comparable to those in the United States. They denied union mem-
bership to West Indians, however; and demanded that they be paid far lower
wages and excluded from the housing, health clinics, schools, and other
public services provided for U.S. citizens and their families. Over time, that
arrangement evolved into a pattern of racial segregation, known as the
“Silver/Gold” system, in which nonwhite workers—including West Indians,
Asians, and even black citizens of the United States—were barred from pub-
lic services reserved for white workers and their families. Ewart Guinier had
grown up in the Canal Zone, and he enlisted the black activists W. E. B Du
Bois and Paul Robeson to cochair the union’s Committee to End Silver-Gold
Jim Crow. After a yearlong campaign, they convinced authorities to desegre-
gate public services in the Canal Zone and raise wages and benefits for West
Indian workers to the standards of the U.S. civil service."

The United Public Workers’ approach was so effective that it pushed more
conservative AFL unions to pay closer attention to low-wage workers in the
public sector. The American Federation of State, County and Municipal Em-
ployees (AFSCME) had been founded in the 1930s by state bureaucrats in
Madison, Wisconsin, and expanded by organizing mostly white profession-
als, law enforcement, and skilled workers in county and state governments
across the Midwest and Northeast. Convinced that public servants could im-
prove their conditions most effectively through quiet lobbying and negotia-
tion, the union prohibited locals from going on strike and rejected calls for
collective bargaining rights similar to those used by unions in the private sec-
tor. That caution led AFSCME organizers to avoid African American work-
ers as they moved into the South, arguing that they were “disgruntled” and
likely to strike, “which would hurt our organization rather than benefit it.”
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They reconsidered during World War II however, after black garbage col-
lectors won a strike in Atlanta and white truck drivers complained that
union policies prohibited them from following suit. After the war, the
AFSCME hired former CIO activists to organize low-wage hospital and
janitorial workers in Detroit, New York, and Los Angeles, and started
pushing local officials to recognize unions and to bargain for better wages
and contracts."?

The UPWA’s militancy proved effective but, as leaders of Operation Dixie
predicted, it also provoked a backlash. In June 1946, three months after the
Atlantic City convention, five members of the new union were fired from their
jobs at Aberdeen Proving Ground, where the U.S. army tested rockets and
missiles. Although the War Department stated that the action had “no con-
nection whatever with their union activities,” it seemed to have been related
to a resolution, adopted after considerable debate at the convention, that “was
widely interpreted as” authorizing strikes by federal employees. Congress re-
sponded to news of the resolution by prohibiting federal funds from being
paid to members of unions that asserted the right to strike. A War Depart-
ment spokesman explained that “only a few dozen” workers were dismissed
“in the interest of national defense,” and that they were physicists and chem-
ists engaged in sensitive areas. “This ought to show,” he stated, “that the War
Department hasn’t gone off half-cocked to ‘witch-hunt, red bait, or to bust’
unions.” Nevertheless, UPWA president Abraham Flaxer called the move “an
obvious union-busting device.”®

Tensions increased after the UPWA established its local in the Panama
Canal Zone. In October 1946, the U.S. House Un-American Activities Com-
mittee (HUAC) opened an investigation into reports that the union was “bent
on spreading subversion among the 17,000 non-American colored employ-
ees in the Canal Zone.” UPWA leaders insisted they were “not threatening
nor will we ever threaten the security of the United States; we are merely try-
ing to alleviate low pay and viscous discrimination.” When Canal authori-
ties sought, however, to alleviate tensions by raising wages and promising
equal treatment for “silver” and “gold” workers, anticommunists complained
that they were allowing union organizers to “plant the Communist seed of
‘racial discrimination.”” A report circulated to HUAC and then printed in the
anticommunist magazine, Plain Talk, explained that UPWA members worked
in schools, hospitals, hotels, and restaurants that served the U.S. citizens who
operated the canal, and were represented by AFL craft unions. Nevertheless,
the author insisted that the mostly Panamanian and West Indian service



The Other Operation Dixie 231

workers were “as vital to our defenses as the civilian employees of our War
Department.”™

Union leaders responded to these attacks by affirming their loyalty to the
United States and their independence from the Communist Party, but that
grew more difficult as anxieties rose over Soviet subversion during the Cold
War. A committee of CIO leaders, which included UPWA president Abram
Flaxer, issued a resolution condemning communist interference with the CIO
and pledging to “resist with all our might” any attempt “to undermine or de-
stroy our free institutions.” After meeting with Flaxer and other union lead-
ers, the attorney general decided not to include the UPWA on a list of
subversive organizations that federal employees were forbidden from join-
ing. CIO leaders also cooperated with AFL unions and the American Civil
Liberties Union to protest proposals to require public employees to sign “loy-
alty oaths” in federal agencies and New York, Los Angeles, and other cities.
That unity broke down, however, when UPWA locals disrupted public sign-
ing ceremonies and refused to answer questions about their own party af-
filiation. In June 1947, Congress passed the Taft-Hartley Act, which required
union officials to sign an affidavit stating they were not communists. The law
did not apply to the public sector, but many public officials stopped negoti-
ating with unions that did not meet that standard. At least one UPWA local
president was fired on charges of leading “a Communist-dominated” union,
a decision that an appeals court found to have “run counter to every known
precept of fairness” but justified in response to subversion.””

By undermining negotiations with employers, the fight over anticommu-
nism also bolstered opposition from union members who believed their
leaders were placing political commitments ahead of the economic interests
of public employees. That complaint emerged initially at the Atlantic City
convention, when delegates adopted a resolution calling on the United States
to withdraw from China and India and stop trying to “isolate” the Soviet
Union but rejected a similar statement condemning the Soviet occupation
of Poland. Soon afterward, members in Washington, DC, formed a “Build
the Union” caucus to challenge leaders who “abuse their position in the union
to advance their views.” A meeting of dissidents from Washington, New York,
Chicago, Detroit, Atlanta, and other cities condemned restrictions on politi-
cal expression but charged the current leadership with allowing the union to
be “branded in the press as a ‘left-wing,” pro-Communist union,” which made
it “virtually impossible” to recruit new members. By the spring of 1948, lo-
cals representing thousands of workers were leaving the UPWA and seeking
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affiliation with other unions. Abram Flaxer deepened the rift by suspending
leaders of a Detroit local for holding a “secret meeting” to draft a resolution
demanding he sign an affidavit stating he was not a communist.!®

CIO leaders responded to the crisis by expelling unions whose leaders re-
fused to sign the affidavits but, although this weakened those unions con-
siderably, it did not end the campaign to organize the public sector. The CIO
president Philip Murray gave the unions a year to bring their leadership in
order, but authorized the “Build the Union” caucus to begin organizing the
thousands of public employees who had already left the UPWA. “We believe
it would be a great tragedy if the CIO were to lose those loyal adherents by
its failure to act,” stated representatives from more than fifty public-sector
locals who gathered in Washington, DC, to reorganize “the country’s largest
single industry.” In 1950 CIO leaders finalized the expulsion of nine unions,
including the UPWA, and created the Government and Civic Employees
Organizing Committee (GCEOC) to resume the job of organizing the pub-
lic sector. Leaders of both rival factions traveled across the country vying for
the loyalty of existing locals. Under increased attack from anticommunists,
and stonewalled by public officials and other unions, the UPAW collapsed
quickly. The expulsion also deprived the CIO of finances, which were already
depleted by the 1946 campaigns, but the GCEOC managed to regain over half
the UPWA’s membership by 1954.7

The expulsion aimed to depoliticize the issue of anticommunism, but CIO
leaders took pains to demonstrate that it would not diminish their commit-
ment to racial equality. When Chicago organizers complained that the lack
of black leadership in the GCEOC reinforced the UPWA’s claim that it was
expelled “because they stood up for the Negroes and other minorities,” the
GCEOC director Milton Murray hired John Yancey, of the black-led CIO
Transport Services union, as his assistant director. Yancey led a team of black
and Mexican American organizers who helped revive the CIO local in Pan-
ama, and then directed efforts to revive former UPWA locals in Chicago and
Milwaukee. In 1951, the GCEOC secured a U.S. State Department scholar-
ship for Edward Gaskin, the president of the Canal Zone local, to meet with
leaders of both the CIO and AFL unions in Los Angeles, Chicago, Birming-
ham, Alabama, and other cities. “Brother Gaskin has long been a leader in
the fight to oppose Communist control of workers in the Canal Zone,” wrote
the CIO leader Milton Murray, adding that “as a Negro, he has endured the
discrimination both social and economic practiced in the Canal Zone.”
The CIO also redoubled its use of strikes to improve wages and working
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conditions for the lowest-paid public servants, particularly in the South.
After supporting two strikes in Birmingham, Alabama, the organizer Carey
Haigler boasted that the union secured grievance, seniority, vacation, and
sick leave policies for African American sanitation and janitorial workers
who had previously been employed as day laborers.

Ironically, the legacy of the UPWA was sustained most effectively by the
AFSCME and other AFL unions that had previously rejected both its mili-
tancy and its commitment to racial equality. Having struggled to organize
white-collar workers in New York City, the AFSCME took advantage of the
CIO’s crisis by hiring anticommunist radicals to organize “blue collar” la-
borers in the parks and streets departments and in municipal hospitals. Jerry
Waurf, who rose quickly to leadership of the AFSCME’s New York District
Council 37, hired civil rights activists to organize mostly African American
hospital workers and dispatched union staffers to picket discriminatory stores
and restaurants. The AFL Building Services Employees International Union
(BSEIU), which had previously focused on mostly white janitors and eleva-
tor operators in the private sector, absorbed a UPWA local with nearly ten
thousand mostly black and Latino/Latina maids and janitors in Los Ange-
les. The AFL Teamsters union also expanded by recruiting locals from the
UPWA and hiring former UPWA organizers who, according to the labor re-
porter Daniel Bell, “long followed and have never publicly broken from the
Communist line.””

The convergence of CIO and AFL approaches solidified with the merger
of the two federations in 1955, and set the stage for the dramatic expansion
of public-sector unions in the following two decades. Daniel Bell remarked
in Fortune magazine that only 10 percent of the nearly five million Ameri-
cans employed by state and local governments belonged to unions. Because
increasing demand for education, health care, transportation, and other pub-
lic services made the public sector “one of the major ‘growth areas’ of the
workforce,” he warned, the “failure of unions to win a following among them
presents a serious problem for labor.” Yet, two developments gave him hope.
The first was that, despite their low levels of unionization, public employees
are “remarkable joiners” and various civil service associations and mutual
benefit groups representing millions of workers were moving increasingly
toward affiliation or merger with formal unions. Second, Bell observed that
public officials were starting to rethink the long-standing assumption that
unions did not belong in government, which stood in stark contrast to
Europe where the public servant was seen “as the intellectual leader of the
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working-class.” He pointed to an executive order issued the previous year by
New York’s mayor, Robert Wagner, whose father had written the National
Labor Relations Act to promote private-sector unions in the 1930s. In addi-
tion to encouraging department heads to meet with union representatives, it
created a City Labor Department to develop a collective-bargaining policy
for city agencies. “If this system is successful,” Bell predicted, “and if the city’s
final code grants full collective bargaining rights, then unions will press for
the adoption of similar codes throughout the country.”*

Collective-bargaining rights have been described as “harmless” gestures
designed to “mobilize the public-sector workforce behind” Wagner and other
liberal politicians, but they were adopted because public employees had al-
ready mobilized. Wagner promised to issue the order during his campaign
for Mayor in 1953, after the AFSCME organized a “mass demonstration that
pointed up the union’s growing strength,” and after his election, the union
“constantly had to threaten and plead to win any concessions on labor-
management relations.” The mayor of Philadelphia granted “sole and exclu-
sive bargaining rights” to the AFSCME in 1957, but explained it was to prevent
“wasteful union competition” rather than to empower the workers. He also
may have hoped to help union leaders constrain the militancy of mostly
African American sanitation workers who paralyzed the city with a wildcat
strike in 1953. Even in the AFSCME’s home state of Wisconsin, the Socialist
mayor of Milwaukee rejected requests for a collective-bargaining system on
the grounds that “dealing with public employees is a legislative function that
cannot be delegated to a bargaining committee.” In New York City, Wagner
waited until 1958 to finally adopt a policy that was so vague that unions “were
obliged to resort periodically to demonstrations, mass meetings, full-page
newspaper ads, radio announcements, and even job actions, at almost every
important point of negotiations.”*!

By 1959, when Wisconsin adopted the first statewide collective-bargaining
law for the public sector, 1.5 million government workers had already joined
a union. That represented a 60 percent increase over the previous decade,
slightly higher than the 51 percent increase in state and local government em-
ployment. The most impressive growth came from the AFSCME, which had
doubled its membership since 1956 to reach 200,000 by the end of the de-
cade. AFSCME president Arnold Zander was particularly proud of the “vol-
untary character” of his membership, which was necessary because most
states and cities had no formal policies for determining representation. With-
out collective bargaining rights, and often legally barred from striking,
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workers relied on “the tactic of the calculated squeeze,” such as “an embar-
rassing picket line” or a well-timed demonstration at City Hall, to pressure
politicians into doing the right thing. That was costly and inefficient, how-
ever, and relied on the goodwill of elected officials facing pressure to control
costs while expanding public services. “We believe in collective bargaining
instead of collective begging,” explained Jerry Wurf, who led the union’s
rapidly expanding District 37 in New York City. Based on its “growth, po-
tential, and ability to outlast others,” Businessweek magazine predicted that
the AFSCME could become the largest and most influential union in the
AFL-CIO.2

Even as other cities and states followed the examples of Philadelphia, New
York, and Wisconsin, the weakness and inconsistency of collective-bargaining
policies forced the AFSCME and other unions to maintain the militancy that
had sustained public-sector unionism in previous decades. In 1962 President
John E. Kennedy directed federal agencies to negotiate with unions over work-
ing conditions and policies for grievances, transfers, and promotion. He set
unusually high standards for unions to meet before representing all work-
ers, and forbade bargaining over wages or benefits, but the order lent legiti-
macy to state and local collective-bargaining laws. By 1968 nine states had
adopted collective bargaining laws similar to Wisconsin’s and three others
allowed public officials to “meet and confer” with union representatives. The
others varied widely, from permitting unions but not collective bargaining
to prohibiting them completely. Most states that allowed collective bargain-
ing prohibited public employees from striking, which proved unenforceable
and, when coupled with vague and confusing collective-bargaining rules, was
blamed for provoking strikes and other forms of militancy. Ohio faced thirty
public-sector strikes in 1967 alone, despite a state law allowing the strikers
to be fired. “Public employees will strike unless there are acceptable alterna-
tives,” said one of the many industrial-relations professors tasked with de-
veloping a statewide policy. “I don’t have any answers, and nobody else has
any answers.”?

The struggle for collective bargaining rights also deepened the alliance
between economic and racial liberalism that had distinguished the CIO’s
public-sector campaign in the 1940s. Jerry Wurf allied District 36 with the
civil rights movement in New York City, building on the roots that Ewart
Guinier established a decade earlier. In 1956 he helped black labor leader A.
Philip Randolph form In Friendship to support civil rights activists in the
South and he helped the Congress of Racial Equality, which was headed by
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the AFSCME hospital organizer James Farmer, organize a boycott of Wool-
worth Stores in New York City to protest the company’s discriminatory pol-
icies in the South. “The establishment of a closer relationship between labor
and the civil rights movement is, in my view, one of the most important con-
tributions to be made in the struggle of our Negro citizens for full equality
in our society,” Wurf stated in 1963. Cooperation paid off when Randolph
and Farmer supported the AFSCME in an election to represent 35,000 work-
ers in the municipal hospitals that Guinier had started organizing in 1946.
Building on that victory, District 65 organized a broad range of service work-
ers at city schools, libraries, jails, and laboratories. By 1966 the AFSCME
represented over 80,000 workers in New York City.?*

The AFSCME also built on the CIO’s legacy in Chicago. With the AFL-CIO
merger, the AFSCME inherited a local of six hundred mostly African Ameri-
can nurses’ aides, janitors, cafeteria and laundry workers, and other non-
professional employees of hospitals operated by the University of Illinois
and the University of Chicago. The union was initiated by the UPWA in the
1940s, and John Yancey had doubled its size after the GCEOC took it over in
1950, but it faced staunch resistance from administrators and Mayor Richard
Daley. The AFSCME revived the organization in 1957 and, after building
considerable support among workers, launched a strike at two hospitals on
the city’s South Side. The action enraged Arnold Zander and the AFL leaders
in Chicago, who feared it was “doomed to failure,” but gained support from
black-led CIO unions, student groups, and the National Association for the
Advancement of Colored People. Administrators refused to recognize the
union, which conceded defeat after five months of picketing, but a wage in-
crease, grievance procedure, and a reduced workweek with no cut in pay. Led
by Lillian Roberts, a charismatic nurse’s aide who emerged as an influential
leader of the AFSCME, the strike also became “a symbol for many of the fight
against black exploitation by the Daley machine and by business leaders who
viewed themselves as liberals.”*

As with the UPWA, the AFSCME made its most dramatic impact in the
South. Having focused its southern organizing on mostly white profession-
als, police, and prison guards, the AFL union struggled to incorporate Afri-
can American sanitation, laundry, and janitorial workers who had joined the
CIO. Initially, AFSCME leaders maintained segregated locals but, starting
in 1956, encouraged local leaders to confront “the issue of integration.” They
also supported strikes, which increased as southern state legislatures resisted
the trend toward collective-bargaining laws. When four hundred sanitation
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workers walked oft their jobs in Miami, in violation of the AFSCME’s policy
of preauthorization from national leadership, local leaders still recruited
support from the Central Labor Council and the Negro Ministerial Alli-
ance, and arranged a meeting during which the mayor agreed to grant paid
vacation, holiday and sick leave, and to rehire strikers with no penalty. A one-
day “sit-down” strike secured a similar arrangement for white truck drivers
and black sanitation workers in Charlotte, North Carolina, despite a pledge
by the segregationist United Southern Employees Association to run the in-
tegrated AFSCME local out of town. Birmingham, Alabama, which had been
the center of UPWA strength in the South, saw strikes by African American
laundry and sanitation workers, resulting in recognition of the AFSCME, de-
spite a city ordinance requiring the dismissal of any city worker who went
on strike.?

One major city where the AFSCME did not build on the CIO’s legacy was
Los Angeles, and that was because the AFL Building Service Employees In-
ternational Union was more proactive. Following the UPWA’s expulsion from
the CIO, the BSEIU saw an opportunity to establish itself in Southern Cali-
fornia by merging the union’s massive janitorial, health-care, and sanitation
locale without any changes to leadership or staff. Led by Sidney Moore and
Elinor Glenn, former UPWA activists with close ties to the communist Left,
the BSEIU sustained alliances with civil rights activists, black churches, and
other local groups. As Glenn recalled, the older union “really taught other
unions how they needed to have this connection with neighborhood organ-
izations and the unions.” In 1955 the union set out to win higher wages, ben-
efits, and collective-bargaining rights for twenty thousand streets, sanitation,
parks, hospital, and airport workers employed by the city and county of Los
Angeles. The BSEIU's first major victory was a three-year contract to repre-
sent seven hundred nurses’ aides, janitors, and cafeteria workers at two hos-
pitals and sixteen clinics owned by the nonprofit Kaiser health care. Won after
a threatened strike in 1963, the agreement set a basis for bargaining with the
city and county in the next decade. Reflecting its expanding membership in
health care, sanitation, and food service, the union dropped “Building” from
its name in 1968.%7

The SEIU and AFSCME represented a broad spectrum of government
workers across income, skill, race, and gender, but the rise of large urban lo-
cals shifted their emphasis decidedly toward the low-wage, mostly nonwhite
and female, service workers who had been the focus of the CIO’s postwar
campaign. Jerry Wurf, Lillian Roberts, and other urban militants built on
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that shift when they challenged Arnold Zander and other white-collar bu-
reaucrats for control of the AFSCME’s national office in 1962. Zander nar-
rowly defeated Wurf in the presidential election, but reformers passed
constitutional reforms that allowed their slate to sweep the elections two years
later. By the end of the decade, roughly a third of the AFSCME’s half a
million members were African American and Latinos and Asians made up a
substantial portion of the remainder. A similar portion of the SEIU’s mem-
bership was nonwhite, concentrated primarily in public-sector locals. “In
California, where the SEIU is the dominant public employee union, minor-
ity membership—mostly black but also Mexican-American and occasionally
Indian—approached 90 percent in some locals and was very substantial in
others,” the economist Jack Stieber wrote in 1973.28

The transformation of public-sector unionism received international at-
tention in 1968, when Martin Luther King Jr. traveled to Memphis, Tennes-
see, to support an AFSCME sanitation local that was on strike for better wages
and working conditions and the right to bargain collectively with the city.
The strike was resolved only after King was assassinated, but it awakened
many Americans to the fact that their public services were provided by work-
ers who worked for poverty wages with few benefits and enjoyed few of the
rights and protections that most private-sector workers had enjoyed since the
1930s. “So often we overlook the work and the significance of those who are
not in professional jobs, of those who are not in the so-called big jobs,” King
declared in one of his last speeches, “but let me say to you tonight that when-
ever you are engaged in work that serves humanity and is for the building of
humanity, it has dignity and it has worth.” Building on what the AFSCME
organizer William Lucy called “the Spirit of Memphis,” the AFSCME and
SEIU played key roles in electing black mayors in Atlanta, Los Angeles, and
Chicago and helped to establish the Coalition of Black Trade Unionists
and the Coalition of Labor Union Women to further egalitarian politics
within the AFL-CIO.?

Although the failure of Operation Dixie dealt a devastating blow to in-
dustrial unionism in the United States, the CIO’s other postwar campaign
was an important, if delayed, success. By 1973 nearly 40 percent of public em-
ployees belonged to unions, while the unionization rate for industrial work-
ers had fallen to 25 percent from a postwar high of 33 percent. Nearly half a
million public employees belonged to the AFSCME and another 124,000
made up nearly a third of the SEIU’s membership. The long-term success of
the CIO’s campaign to organize public employees did not reverse the effects
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of its failure to organize southern industry, but it did forge a model for social
democratic and egalitarian unionism that would prove essential to the sur-
vival of organized labor in the postindustrial United States. By demanding
legal rights that were comparable to, although never as robust as, those en-
joyed by industrial workers since the 1930s, public employees succeeded in
bringing their wages and benefits in line with the private sector. Those vic-
tories were most beneficial to low-wage public-service workers, particularly
African Americans and nonwhites who used unions not only to improve their
economic situation but also to challenge their exclusion from the political sys-
tem. By the end of the twentieth century, public employee unions had
emerged as some of the most consistent voices for economic and racial liber-
alism in the United States.



CHAPTER 12

Constructing a New Labor Law

for the Post-New Deal Era

Kate Andrias

Since the 1970s, U.S. union membership has declined precipitously, with dire
consequences for working people. In the aftermath of the New Deal, more than
a third of U.S. workers belonged to unions. Today, the rate is about 6 percent
of workers in the private sector and only about 10 percent of workers overall.!
As unions have declined, the New Deal Order has eroded: the United States has
lost a critical equalizing institution in politics and the economy.> Economic in-
equality is at its highest point since the Gilded Age, when unionization rates
were similarly low.> Workers have minimal influence not only in their work-
places but also in policymaking at the state and federal levels.*

Though the causes of labor’s decline are multiple, law is chief among them.
Labor law enacted in the New Deal promised to protect workers’ rights to
organize and bargain, to exercise voice in the economy and the democracy.
But in the decades after the New Deal, labor law’s protections were attacked
by employers, narrowed by Congress, disfigured by courts, and ultimately
rendered inapt by a global and fissured economy. Employment law, which
protects employees on an individual basis irrespective of unionization, was
unable to fill the void.

This essay argues, however, that the story is not all bleak. From the rem-
nants of the New Deal collective-bargaining regime, the outline of an aspi-
rational new legal regime is emerging, one more attuned to the needs of
workers and better matched to the characteristics of workplaces in today’s
economy.
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Wagner, Taft-Hartley, and Voluntary
Enterprise Bargaining

The story of labor’s rise—and then its steady and relentless decline—is, in
large part, a story about law. When Congress enacted the original National
Labor Relations Act (NLRA), also known as the Wagner Act,’ it recognized
the right “to self-organization, to form, join, or assist labor organizations, to
bargain collectively through representatives of their own choosing, and to
engage in other concerted activities, for the purpose of collective bargaining
or other mutual aid or protection.”® A sweepingly broad statute, the act es-
tablished the types of organizations workers could form, the procedures for
doing so, and the subjects over which employers were required to negotiate,
as well as an independent regulatory agency—the National Labor Relations
Board (NLRB)—to enforce the regime.

At its inception, the act was “perhaps the most radical piece of legislation
ever enacted by the United States Congress.”” It announced an affirmative
national policy in favor of collective bargaining and economic redistribution;
worked a fundamental change in the common-law employment relationship;
and promised a system of nationwide industrial democracy.® Section 7 was
particularly revolutionary. It protected not only the right of unionized work-
ers to bargain but also the right of all workers to engage in concerted action
for mutual aid or protection. Senator Wagner went so far as to assert that
the act was “the next step in the logical unfolding of man’s eternal quest for
freedom.”

But the act simultaneously embodied the values of the more conserva-
tive elements of the U.S. labor movement, particularly the early twentieth-
century American Federation of Labor’s (AFL) commitment to private,
voluntaristic bargaining at the firm level. Instead of the industrial or social
bargaining that was advocated by other strands of the U.S. labor movement,
and that subsequently developed in most European countries, the NLRA was
premised on a principle of exclusive representation at particular worksites.!
Bargaining was to occur between an employer and its employees sharing a
“community of interest,” but only if the majority of those employees selected
a union representative.!! The NLRA also represented a compromise with
southern democrats and industry, while reflecting the AFL's own gendered
and racialized conception of the “able-bodied worker.” The statute excluded
millions of the most vulnerable workers—namely, domestic and agricultural
workers, largely African American—from its coverage.'?
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In the years following the Wagner Act’s passage, unions experienced a
period of rapid growth. But they were also met with significant resistance
from the business community, including in the form of legal challenges.!® At
the urging of employers, Supreme Court interpretations of the statute soon
began to curtail utopian aspirations for a radical restructuring of the work-
place and the political economy."* Wartime mobilization temporarily
strengthened labor’s position. But in 1947, at the behest of business, and
buoyed by popular concerns about rising labor militancy and union abuses,
Congress passed the Taft-Hartley Act over President Truman’s veto.®

Taft-Hartley amended the NLRA to make it far less favorable to unions.®
No longer did the act favor concerted action and collective bargaining: in-
stead, it embraced employees” “full freedom” to engage in or refrain from such
activity.” In addition, Taft-Hartley cemented the act’s commitment to
enterprise-level bargaining. In particular, it limited the ability of unions to
exert economic pressure across employers by prohibiting secondary boycotts,
wherein workers target an employer other than their own.! It also restricted
mass picketing, enabled state-level right-to-work laws, and augmented the
ability of employers to oppose unionization.

The passage of Taft-Hartley was widely viewed by the labor movement
as a resounding defeat.”® Yet the extent to which the law would ultimately
harm workers would not become clear for some time. Rather, the postwar
years were marked by relative prosperity among organized workers—and a
good deal of industry-wide bargaining. Because unions in industries like auto
and steel had already achieved significant density among the few major em-
ployers, they were able to force those employers to engage in pattern bargain-
ing, despite the absence of any legal obligation to do so and despite the
various restrictions placed on union activity.?’ Ultimately, unions won sub-
stantial wage increases, pensions, and generous health benefits, in exchange
for assurances of industrial discipline and stability. The result was that work-
ers in these highly organized, oligopolistic industries—albeit largely white
men—made significant gains, helping produce one of the most economically
egalitarian periods in U.S. history.*!

Globalization, Fissuring, and Deunionization

Over the course of the 1970s, 1980s, and 1990s, however, the picture trans-
formed. By that time, many unions had become more inclusive of minority
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and women workers and had organized large numbers of public-sector em-
ployees as well as some key parts of the growing service sector.?? But, in man-
ufacturing, unions were on the verge of losing much of their economic
power—and the law would prove to be of little help. U.S. corporations, many
already unreceptive to unions, faced increased domestic and international
competition, as well as restive capital markets and a push for higher profits.
They responded by reshaping themselves, moving capital away from union
workers to the nonunion south and overseas. And they “fissured.” They
shed activities deemed peripheral to their core business models and con-
tracted out work to low-wage domestic and foreign subcontractors—again,
almost always nonunion. They also shrank the portion of their labor force
that enjoyed full-time work, vastly increasing their use of “contingent”
workers, including part-time and temporary workers and independent
contractors.?

Hostility to unionization became routine and overt. Following the lead
of President Reagan in his fight against the air traffic controllers, employers
began to aggressively retaliate against employees who exercised their right
to strike.?* They also closed union plants and opened up low-wage nonunion
plants in other locations; double-breasting and subcontracting allowed em-
ployers to bypass existing collective-bargaining arrangements. And they de-
veloped sophisticated campaigns to try to stop workers from organizing
new unions.?

The courts largely permitted these tactics, privileging employers’ mana-
gerial and property rights over employees’ rights to organize, bargain, and
strike. In a series of cases, for example, courts ruled that employers were not
required to bargain over entrepreneurial decisions, including where to oper-
ate.”® They also permitted the use of permanent replacements, the National
Guard, and state police against striking workers who sought to resist con-
cessionary contracts.”’ Even where the law prohibited employers’ antiunion
activity, remedies were delayed and penalties were slight, making evasion of
the law an economically rational decision on the part of employers.?
Meanwhile, deregulation reduced barriers to entry by nonunion, lower-
wage firms, particularly in industries like transportation and telecommuni-
cation, resulting in more competitive markets, but further contributing to
unions’ declining power.”” Many unions, complacent with their negotiated
benefits and recognizing the obstacles, failed to organize in the newly devel-
oping industries.
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The Limits of Labor Law in the New Economy

The trends of deindustrialization, outsourcing, and antiunion campaigning
continued during subsequent decades, resulting in a contemporary U.S. econ-
omy almost unrecognizable from the one that defined the New Deal.*° Busi-
ness gained more flexibility and higher profits, although disintegration of the
production process meant that firms often had less control over their labor
forces and decreased ability to achieve brand consistency and market power.
Corrupt and excessive union practices were curtailed. But so too was the abil-
ity of unionized workers to negotiate for better terms and conditions of em-
ployment. The effect on workers overall was substantial. New jobs were
created, and prices on many consumer goods decreased. But wages stag-
nated.”® Workers increasingly came to fill contingent, nontraditional posi-
tions. And as a proportion of the entire workforce, union membership
declined from 29 percent in 1973 to about 15 percent in the early 1990s, even
though more than 60 percent of workers continued to report a desire for col-
lective representation.®

In the face of this economic transformation, the NLRB no longer could
effectuate employees’ statutory rights to form and join labor organizations.*
Indeed, by 1984 the House Subcommittee on Labor-Management Relations
released a report announcing “The Failure of Labor Law.” The NLRA, the
House committee concluded, “has ceased to accomplish its purpose.”*
Countless scholars and commissions subsequently echoed the assessment.?
Indeed, even those academics, judges, and politicians who celebrated the
NLRA as a continued success did so for its ability to further industrial peace—
not for its ability to protect the right to organize or to facilitate workers’
collective economic or political power.*

One problem, upon which most scholars and commentators focused, was
that the NLRA did not provide significant tools to combat employer resis-
tance to unionization. Its weak enforcement mechanisms, slight penalties,
and lengthy delays allowed employers to evade the law with near impunity.*
But another, more significant problem existed: Even when the law was en-
forced, the NLRA’s mechanisms—geared toward voluntary worksite bargain-
ing between single employers and their employees—no longer matched the
economy.*®

Consider, for example, an auto manufacturer that once produced primary
parts, assembled those parts into vehicles, and stored, transported, and dis-
tributed the vehicles to market.”® By the 1990s, the manufacturer was more
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likely to own only the assembly stage of production, relying on separate cor-
porations, some foreign, some domestic, linked by exclusive or nonexclusive
supplier-purchaser contracts, to perform the remaining functions.*’ Or con-
sider the modern retailer, which obtains goods from a host of factories and
warehouses. Those factories are staffed by workers who are employed by en-
tities other than the retailer itself. Several contractors likely stand between
any given factory or warehouse worker and the retailer. And the workers
themselves are as likely to be classified as temporary employees or indepen-
dent contractors as full-fledged employees. Within the retail store, some of
those who labor may be employees—many temporary or part-time. But those
who clean, repair, and secure the building are more likely to be subcon-
tracted.*! Or consider Uber, part of the new “platform” economy,*? which
has a team of lawyers, engineers, and high-tech workers at headquarters, but,
it contends, only independent contractors providing the rides that make up
the company’s core business.*®

For several reasons, the NLRA is of diminished relevance throughout
these and other ecosystems of disintegrated or fissured employers. First, the
statute does not cover nontraditional work relationships. It expressly exempts
independent contractors and excludes many temporary workers as well.**
Thus, if an entity like Uber or FedEx is correct that its workers are indepen-
dent contractors—an issue now hotly contested—federal labor law would not
protect them.

Second, because the NLRA is designed to channel organizing drives be-
tween groups of employees and single employers, it does not facilitate collec-
tive action across the multiple interrelated employers that structure most
contemporary workplaces. Only “employers” can be held liable for retaliat-
ing against workers for exercising their right to organize.*> The law does al-
low for “joint employers,” but from the 1980s until 2015, employers had been
successful in advancing a narrow interpretation of the term—and they con-
tinue to press for a reinstatement of the narrow definition.*® Moreover, even
the more expansive legal standard from the Obama era is still limited by the
NLRA’s enterprise focus. The rules do not reach companies that participate
in a supply chain or economic network, without sharing control over terms
and conditions of employment, nor do they reach separate employers in a sin-
gle industry.

Third, even if a worker organization were to succeed in organizing
several units across multiple employers, the NLRA does not require the
merger of different units for purposes of bargaining.*” Multiunit bargaining
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is permitted and has been used in various industries where employers have
agreed to it.*8 But it is not required. Indeed, from the 1980s until the recent
Obama-era joint-employment decision, only direct employers, not employ-
ers sharing control over terms and conditions of employment, would have
been under an obligation to bargain with downstream employees.

Finally, the law significantly limits the ability of workers to engage
in cross-employer economic action. When seeking to win improvements in
wages, benefits, or working conditions, the worker organization is not per-
mitted to exercise economic pressure over a “secondary” employer to put
pressure on another, even when their businesses are intertwined, as long as
they are not formally joint employers.*’ A picket at corporate headquarters
designed to coerce franchisees to negotiate a contract (assuming no joint-
employment status) is thus illegal.*® Nor may a worker organization sign an
agreement that commits an employer to contract exclusively with unionized
suppliers or buyers.!

Unions and Politics

All the above features of labor law make it exceedingly difficult for unions
to exercise economic power on behalf of workers in the contemporary, fis-
sured economy. The law is structured around an ideal—or imagined—
labor-management relationship that, for the most part, no longer exists. The
legislative decisions to cover only traditional employees, to mandate bar-
gaining only with individual employers, and to penalize cross-employer
economic strategies leave workers with little private, economic power in
the modern economy.

Making problems worse, workers also lack significant political power. As
union membership has plummeted, unions have fewer workers to mobilize
in politics and fewer resources to deploy on behalf of workers’ goals in elec-
toral politics.>® But the problem is more fundamental than the decline in
union membership and resources. The local, firm-based structure of labor
law and restrictions on cross-employer concerted action leave unions weak-
ened in their ability to mount a powerful political defense of workers on a
national or regional level. Unions must develop extensive bureaucracies to
provide representational services, diminishing resources available for broader
organizing and political work; the structure also provides an incentive to en-
gage in political work that benefits existing members, as opposed to workers
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generally. Although many unions have been powerful advocates for legisla-
tion that benefits all workers—including health care, workplace safety, anti-
discrimination, and wage and hour law—others have focused almost entirely
on contract administration, or on legislation that serves their own members,
sometimes at the expense of more vulnerable and nonunionized workers.>

Finally, the law gives unions no formal role in negotiating generally ap-
plicable wages or workplace standards—or other social benefits. This sharply
differs from many European systems. For example, in Germany, the union
federations participate in basic decisions concerning national wage policy and
policies relating to employment, economic growth, and social insurance.>*
Meanwhile, collective bargaining occurs on a regional basis, with unions and
employers responsible for negotiating wage scales that cover all workers, at
least in manufacturing sectors; those agreements then provide a floor above
which local bargaining may occur.® In Denmark, unions have played an even
more active role in negotiating social policy. Unions and employers have,
for example, collectively negotiated national policies on worker training
and parental leave.>® Throughout many other industrial democracies, the law
provides for various forms of “contract extension,” which extend collective-
bargaining agreements to apply to workers throughout a region or sector,
effectively forming the basis for employment policy in those sectors.”

To be sure, the NLRA does protect, to some extent, workers’ political ac-
tivity. Section 7 has been interpreted to extend to workers’ concerted activ-
ity that occurs through political channels—as long as such activity relates to
employment issues.”® In addition, unions, like other organizations, may en-
gage in electoral politics and lobby government officials.® In some circum-
stances, they may also use political pressure to bring about concessions from
employers regarding organization and collective bargaining.®® In practice,
many unions spend a great deal of energy and money on political activity,
with significant effect.®! But although the law permits political action, it
fails to empower unions at the political level, and it incentivizes a bureau-
cratic focus.

These features of U.S. labor law matter not only for the way unions spend
their time and resources but also for society more generally. When unions
were large and strong, they helped engage workers in the political process and
helped ensure that the government was responsive to the actual preferences
of working people. When particular unions moved beyond a focus on work-
place representation of existing members and pursued a broader social jus-
tice mission at the sectoral, national, and political level, they helped bring
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about significant improvements in the lives of all working Americans.*> Con-
versely, the decline in unionization rates and the failure of U.S. law to struc-
ture unions in ways that facilitate workers’ collective political power have
contributed to a politics in which government is particularly responsive to
the wealthy.%

Employment Law: Distinct and Insufficient

Of course, labor law, which aims to protect collective action among workers,
represents only one facet of U.S. workplace law. Another is employment law,
which offers “rights and protections to employees on an individual—and in-
dividually enforceable—basis.”®* As labor law became ossified and decreased
in relevance, employment law grew increasingly important.%® In particular,
the antidiscrimination statutes—the Civil Rights Act of 1964, the Equal Pay
Act, the Age Discrimination in Employment Act, and the Americans with
Disabilities Act—worked an important transformation in the U.S. workplace.
Together they opened up employment opportunities for millions of Ameri-
cans.%® More recently, the Family and Medical Leave Act and the Affordable
Care Act have provided important new guarantees of economic benefits—
unpaid family leave and the right to purchase medical insurance.

To a great extent, the expansion of employment law was compatible with
labor law. Like labor law, much employment law aims to improve workers’
economic and social position to create greater societal equality.®” Rather than
displacing collective bargaining, most employment law statutes set a floor in
the workplace above which unions can negotiate. Employment law thus func-
tions to fulfill the substantive goals of unions and to extend the benefits won
by unionized employees to a broader set of workers. Certain employment law
statutes also include provisions that facilitate and protect collective action
among workers.*

At the same time, scholars have documented tensions between the two
regimes. Employment law and labor law, some argue, embrace fundamen-
tally different approaches to protecting workers: bestowing individual
rights in the case of employment law; facilitating collective power in the case
oflabor law. Though these two approaches can be—and have been—mutually
reinforcing, they can also conflict. Historians have documented how the
rise of rights-conscious liberalism undermined trade unionism in particu-
lar ways.®
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In any event, employment law was unable to fill the void left by a weak-
ened labor movement and a labor law that failed to protect workers’ ability
to organize and bargain. Enforcement of employment law is lax and viola-
tions are rampant, particularly in the fissured workplace.”” Moreover, as with
labor law, when employment is contracted out, fewer rights attach. And court
remedies are often unavailable because of mandatory arbitration clauses.”! Fi-
nally, the substantive rights provided by employment law, even when en-
forceable, are paltry compared to those in other industrialized countries and
to those guaranteed by most collective-bargaining agreements. Most non-
union workers are employed “at will” with few protections against termina-
tion;”? federal law and most state laws lack guarantees of paid family leave,
vacation, or sick time; and statutory minimums do not provide the wages or
benefits necessary to keep workers out of poverty.”* Despite the existence of
a wide range of employment law statutes, in practice, many workers enjoy
few rights at work, and workers’ real income has barely increased since the
1970s, even though total working hours are longer and educational attain-
ment greater.”*

Efforts at Resuscitation—and Abandonment

Against this background, the labor movement has been trying to rejuvenate
itself, in part by developing new organizing strategies and in part by trying
to reform the governing law. In particular, unions have pushed for amend-
ments to the NLRA that would make organizing and bargaining easier. They
have sought to reduce employer interference in organizing drives and to
strengthen the bargaining obligation. The most recent bill that gained trac-
tion, the Employee Free Choice Act (EFCA), would have required that the
NLRB certify unions based on a showing that a majority of workers in a unit
had signed cards indicating their desire for representation; the goal was to
allow unions to avoid the NLRB’s dilatory election process. EFCA also would
have mandated that parties unable to reach agreement on a first contract
within four months submit to binding arbitration.”> But EFCA and other
prior law reform proposals all failed, garnering insufficient support from
Democrats as well as staunch opposition from Republicans.

While seeking law reform, unions also worked around the existing law
by developing alternative mechanisms to obtain traditional recognition and
collective bargaining arrangements.” One approach was to engage in private
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ordering by seeking private agreements with employers in order to alter the
ground rules for union organizing and first contract bargaining. In such
agreements, employers typically pledge to remain neutral with respect to
whether their employees organize; they also may allow unions access to em-
ployer property, recognize the union when a majority of workers sign cards
requesting representation, or agree to some form of expedited election or first
contract arbitration.””

Another approach was to create pathways to organization for workers ex-
cluded from federal law. For example, unions used innovative lawyering and
legislative strategies to transform state-funded home-care workers into state
employees, or quasi-state employees, in numerous jurisdictions. After doing
so, they won the right to hold representational election for these workers.”
The organization of home-care and childcare workers thus added to labor’s
ranks in the public sector, using a model that tracked the NLRA.

Finally, while unions sought to bring new workers under the NLRA’s ba-
sic framework, other worker advocates attempted different forms of collec-
tive action. One important innovation to that end was the emergence of
organizations known as worker centers. Worker centers, which became in-
creasingly prevalent in the 1990s and 2000s, are community-based, nonprofit
organizations that provide legal and social services to low-wage, often im-
migrant workers. They also engage in advocacy work, leadership develop-
ment, and collective action in order to improve working conditions in the
lowest-wage industries.”

The worker center campaigns filled an important void in vulnerable com-
munities, and the innovative union campaigns brought tens of thousands of
new workers—largely women, immigrants, and people of color—into the
labor movement. Yet, for the most part, neither produced any fundamental
change in labor law or the structure of labor relations. With a few notable
exceptions, most worker centers expressly rejected the goal of collective bar-
gaining and remained local in structure, without substantial power to affect
the national economy or politics.®® Meanwhile, the union campaigns did not
aim to transform the basic system of labor law established by the NLRA. As
Cynthia Estlund remarked in 2006, unions engaged in trying to revitalize
labor law were “largely committed to a more or less recognizable regime of
union organization and collective bargaining.” Their innovations did not so
much “transform the nature of labor relations—of unionization, majority
rule, and collective bargaining—as they [sought] to smooth the path that
leads there.”8!
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For several decades, most scholars urging labor law reform operated in
this vein as well. For example, they argued in favor of amending the NLRA’s
election machinery to remove the obstacles to unionization;* for more fre-
quent elections to facilitate workers’ exit from unions, as well as their en-
trance;® and for a private cause of action to enforce NLRA rights.3* They
also explained why judicial and agency opinions that narrowly interpret the
NLRA ought to be reversed.®> Other scholars sought to rewrite First Amend-
ment doctrine to better protect ongoing collective action among workers.¢

Whereas unions and many academic supporters sought to invent new
ways to bring workers under the NLRA’s basic framework, others abandoned
the project of labor law, asserting the need for a postunion approach. Indeed,
some abandoned the idea of traditional law. Most notably, since the 1970s, a
movement has emerged in support of corporate self-governance. That is, mul-
tinational corporations, on their own, or when pushed by human rights
groups, unions, and nongovernmental organizations (NGOs), have adopted
corporate codes of conduct and agreed to let outside groups monitor their
compliance with these codes. For businesses, these voluntary codes of con-
duct are a tool to enhance brand reputation and to achieve regulatory for-
bearance. For NGOs and worker advocates, they are a way to improve labor
standards when domestic and international law fail *”

Some scholars, including some labor and employment law experts, have
celebrated the turn toward self-regulation as a way to create more flexible and
modern governance systems.®® In their view, self-regulation can help fill the
void left by the decline of unions and the weakness of employment law. In-
deed, where strong worker organizations are present, as in the case of the Co-
alition of Immokolee Workers in Florida, corporate codes of conduct have
been remarkably successful.® But for the most part, corporate social respon-
sibility efforts are characterized by profound weaknesses. The programs suf-
fer from low levels of transparency; effective sanctions are rare; and, without
strong regulatory systems or unions, workers are typically unwilling to re-
port problems to private monitors, even when the monitors operate in good
faith. Even the most aggressive self-monitoring programs have had mixed
success at best, with studies documenting pervasive code violations.*°

In short, by the metrics of protecting workers’ associational rights and fa-
cilitating greater economic and political equality, the innovations of the past
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decades have all failed. Since the early 2000s, when scholars began explor-
ing a revitalized labor law and reporting the rise of both worker centers and
self-regulation, economic inequality has increased;” union density has de-
clined;*® most workers still lack a meaningful voice in their place of employ-
ment; and working people’s influence in politics remains feeble.?®

No doubt, there are numerous explanations for the failure of labor law’s
revitalization and the continued weakness of employment law. The extraor-
dinary opposition to reform mounted by conservative groups and business
interests cannot be overstated, nor can the efforts to weaken the existing re-
gimes. Limitations within the labor movement itself also played a role. But
even if the reforms identified thus far had been achieved and the innovative
strategies more fully realized, they would have done little to ameliorate the
failure of labor law to provide workers significant power in the contemporary
political economy. In short, although the failure to pass the EFCA and its pre-
decessor reform bills represented significant losses for the labor move-
ment,” the import of the defeats may be overstated. The proposed reforms
all centered on altering the existing mechanisms of organizing and bargain-
ing to make them more amenable to unions, without addressing the funda-
mental mismatch between the law and the structure of the contemporary
political economy.

The Contours of a New Legal Framework

An incipient labor law is, however, being forged by today’s social movements.
The emerging labor law is nascent and contested; chances of success are un-
certain at best; and the specifics of what success would look like are far from
clear. But compared to the rutted road of the existing labor law, this new path
offers a more promising way forward.

Since 2012, more than two dozen states and many more localities have
raised their minimum wages.””> Several of these, including California,
Massachusetts, New Jersey, and New York, have enacted increases to $15 an
hour—nearly $8 an hour more than the federal minimum—to be phased in
over time.”® The wage laws have been accompanied by new regulations pro-
viding scheduling protection, sick time, and other benefits.”” Just a few years
ago, increases of this scope and magnitude would have been unthinkable.

At first glance, these seem to be ordinary state and local employment stat-
utes, separate and apart from the law that governs collective activity by
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workers.”® But the sea change comes in response to the efforts by unions, es-
pecially the “Fight for $15,” a campaign of low-wage workers organized by
the Service Employees International Union (SEIU).?° The express goal of these
campaigns is not just higher wages but also union rights for all.'®® And many
of the new laws they have won are a product of tripartite bargaining, either
formal or informal, among unions, employers, and the state.'”!

The wage increase achieved in New York is the most prominent example.
In 2015, after growing protests and strikes organized by the Fight for $15,
and at the request of Governor Andrew Cuomo, the New York labor com-
missioner exercised his authority to impanel a wage board to recommend
higher wagesin the fast-food industry."”> The board members—representatives
from labor, business, and the general public—held hearings over the next
forty-five days, across the state."”® Workers organized by the Fight for $15
participated in great numbers at these hearings.!” On July 21, the board an-
nounced its decision: $15 per hour for fast-food restaurants that are part of
chains with at least thirty outlets, to be phased in over the course of six years,
with a faster phase-in for New York City."” The wage board order was a
significant victory, followed by another victory: a bill to raise the statewide
minimum wage to $15.1° But New York is by no means the only example—
in cities and states across the country the movement has achieved similar
victories.

Critics point out that despite the new wage and benefit laws, the
unionization goal remains elusive for many of the workers involved in the
movement. This is true. But from the social movements’ efforts one can
glimpse the outlines of an alternative legal regime that, if achieved, would
have the capacity to vastly expand workers’ power in the political economy—
the outlines of an aspirational new labor law.

The new labor law would break from the legal regime that has governed
since the New Deal in several ways. First, it would reject the old regime’s com-
mitment to the employer/employee dyad.l’” It would locate decisions about
basic standards of employment at the sectoral, industrial, and regional lev-
els, rather than at the level of the individual worksite or employer. That is,
the Fight for $15, the teachers, and other contemporary worker movements
are refusing labor law’s orientation around the narrow employer/employee
relationship. They are demanding $15 an hour and the right to a union for
all workers, whether employed by the franchise or the franchisee, whether
classified as an employee or an independent contractor. They are striking on
a regional or statewide basis rather than on a shop-by-shop basis, and they
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are seeking to bargain at the sectoral and regional level, rather than at the
local, enterprise level.

Second, the new labor law would reject the principle of private ordering
that was cemented in the years following the New Deal, under which labor
negotiations are a private affair and the state plays a neutral and minimal
role.%® Instead, the new labor law would position unions as political actors
representing workers generally and would involve the state as an active par-
ticipant in supporting collective bargaining—in a system one might call “so-
cial bargaining,” but it is also sometimes known as “labor tripartism” or
“labor corporatism.”*® Specifically, the Fight for $15 and other contemporary
worker movements are rejecting the notion that unions’ primary role is to
negotiate traditional private collective-bargaining agreements, with the state
playing a neutral mediating and enforcing role. Instead, they are seeking to
bargain in the public arena: They are engaging in bargaining with the state
on behalf of all workers.

Third, and related to the first two moves, the contemporary worker move-
ments are offering a vision of labor law that would reject the bifurcation be-
tween employment law and labor law that has governed since the end of the
1940s. Instead of one system of employment law that protects individual
rights and a separate system of labor law that protects collective rights, the
new movements are forging a regime in which the basic terms of employment
for all workers are subject to social bargaining."

At the same time, the new labor law would not abandon worksite organ-
ization. To the contrary, the movements pressing reforms are using sectoral
and political bargaining to strengthen and supplement traditional collective
bargaining. Union leaders report that the political demands for $15 and a
union have made it easier to obtain successful contracts; the broader cam-
paign has shifted employer expectations and softened opposition."! In addi-
tion, worker movements are beginning to experiment with new forms of
workplace organization. For example, at the urging of various worker groups,
New York City recently enacted a law that enables employees to contribute,
via paycheck deduction, to qualified nonprofit organizations that will advo-
cate on their behalf but without engaging in traditional collective bargain-
ing with employers."? Seattle recently passed a Domestic Workers Ordinance
that not only gives domestic workers rights to minimum wages, rest breaks,
and meal breaks but also creates a Domestic Workers Standards Board
through which domestic worker organizations, the public, and hiring en-
tities can engage in negotiations about conditions of employment.'?
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Meanwhile, the recent teacher strikes across the country represent another
example of the emerging new labor law. Teachers are organizing not just at
one school, or in one neighborhood, but across their cities and states, on a
sectoral basis, and they are winning not only fair wages and good benefits
for themselves but also improved education funding for their students. In the
coming months and years, more reforms are possible at the state and local
level in labor-friendly jurisdictions, albeit within the confines of federal pre-
emption doctrine." Long term, with new social mobilization, more substan-
tial reform might become possible at the federal level as well.

Of course, in an important sense, the new labor law emerging from the rem-
nants of the New Deal labor law regime is not, in fact, new. It is a reinterpre-
tation of principles advanced by earlier incarnations of the U.S. labor
movement'® and embraced by systems abroad.!® But support for a system of
labor law that empowers unions to bargain on behalf of all or most workers,
with active support from the state, has long been considered to exist only in
the “political ozone.”" The goal of state-supported sectoral bargaining, the
conventional wisdom long held, is unmoored from reality, and with no hope
of passage .18

This sentiment is beginning to change, as the nascent form of inclusive,
sectoral bargaining develops in the United States."'® To be sure, in a political
environment hostile to reform, the new labor law is by no means certain.
Moreover, the nascent regime has limitations, including the inherent short-
comings of a domestic labor regime in an increasingly global economy, and
the challenge of maintaining worker voice and union funding in a system
not based primarily on traditional exclusive bargaining agreements.

But the nascent sectoral labor law is increasingly recognized as one com-
ponent of a broader solution to the problems of economic and political in-
equality facing the country, as well as a way to protect workers’ fundamental
associational rights. Sectoral bargaining has significant advantages when
compared to enterprise-based bargaining: It is more effective at reducing eco-
nomic equality; it provides workers a stronger voice in the policymaking
process; it avoids the issues that arise when workers attempt to bargain with
fissured employers; and it takes many economic disputes out of the workplace,
potentially facilitating more harmonious and collaborative relationships be-
tween workers and employers.!?°
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Ultimately, the path out of the ashes of the New Deal labor law is only
beginning to emerge. But the contours of a new legal regime are discernible
from action in workplaces, on the streets, in legislatures, and before agen-
cies. While the temptation to patch up the old model remains, to do so with-
out confronting its core weaknesses would be a mistake. Likewise, to abandon
collective bargaining altogether in favor of governance and regulation would
offer little hope of addressing the deep structural inequities in our politics
and economy. The revitalization of U.S. democracy and a return to shared
prosperity depend on the development of a new, more inclusive, and more
political form of unionism.
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